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abt. I.— law pkoceduke.* 

A GKEAT waste of time and money takes pTace under the 
present system of transacting our legal business, civil and 
criminal. I propose to consider how this waste may be avoided 
by a different arrangement of the times and places at which 
justice is administered by the judges of the three superior 
courts. We constantly hear of suitors being overburdened 
with delay and expense. We also hear of judges being over- 
worked. It is true that both these evils do exist ; the former 
to a very shameful extent, the latter to an extent which, being 
tolerable to the aiBicted individuals, is less terrible to the 
public. But both these evils may be remedied, and the remedy 
for the one is the remedy for the other. 

What are the sources of the delay and expense which the 
public suffer? At what times and in what shape do they 
present themselves? They appear (l)>before the cause is 
set down, (2) after it is set down and before the trial, and 
(3) when the trial is over and either an application has to be 

* A paper by James Walter Smith, LL.D., read in the Jurisprudence 
Department of the National Association for the Promotion of Social Science, 
at the Annual Meeting held at York, September, 1864. 
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2 Law Procedure. 

made to the full court, or the parties have to go before an 
arbitrator, the verdict having been taken subject to a reference. 

I will pass over the delay and annoyance which are occasioned 
by the proceedings previous to the issue, because, though I am 
clearly of opinion that the issue to be tried could be much 
better ascertained by an appearance before a judge than by the 
present dilatory and expensive system of special pleading, yet 
this is not one of those evils which would be directly remedied 
by the method which I am about to propose. My remarks 
will therefore be confined to the unnecessary burthens imposed 
upon the suitor upon the occasion of the trial and after the 
trial is over. 

The pleadings having arrived at an issue, the cause is 
entered for trial Briefs are then delivered and witnesses 
subpoenaed. Each day during the sittings a list is published 
containing the causes which, if time allows, are meant to be 
tried that day. It is from the day on which a cause appears 
on this list that the counsel, attorneys, and witnesses are 
obliged to be in attendance on peril of losing their cause. 
But the causes which take precedence of the cause in question 
may be of any amount of importance, and may consume any 
length of time ; the presiding judge may have to rise every 
day at two o'clock to go to chambers ; and thus many days 
may elapse before the cause in question is reached. And very 
often the sittings terminate before it is reached at all, and our 
plaintiff and defendant find their case made a remanet, in 
which case it has to wait for another sittings, and serves to 
impede the decision of a new set of causes which have since 
been entered for trial. In the meantime, the witnesses who 
live at a distance must either go home or be kept at the place 
of trial ; in either case entailing great expense, all eventually 
to be paid by the loser. 

In the judicial statistics presented to Parliament, no average 
has been taken of the number of days during which each cause 
has to wait ; but those conversant with the matter will admit 
that, if we had to guess at an average, in town and country, a 
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week is by no means an extraordinary time to fix upon. But, 
whatever the time may be in each case, the attorneys and 
witnesses on each side are obliged to be in attendance during 
the whole of it. The expense of bringing the witnesses to the 
place of trial depends, apart from distance, on their number 
and quality, and the expense of keeping them there depends 
on the same circumstances, and has been said to stretch from 
£10 to £100 a day. I am speaking now of ordinary cases and 
am putting out of the question such occasional phenomena as 
the paraffin oil case, in which, at the rate of £2,000 a day, the 
annual income of a small principality was soon wasted. But, 
whatever be the amount in any given case, it is a monstrous 
injustice that it should often extend over seven, or, as some- 
times happens, fourteen days. For the purpose of giving tes- 
timony, Le.y after the cause is called on, a witness has seldom 
to wait over a day. The average duration of a cause — I speak 
from the judicial statistics of 1856 in which the figures leading 
to it are given — is a little over a quarter of a day. The only 
reason why the expense is seven times what it need be is that 
neither the court nor the parties know when the cause can be 
tried. 

I need scarcely point out that the expense of witnesses has 
no necessary relation to the amount in dispute. I may sue 
for a large sum of money and may prove my claim to it by the 
evidence of a clerk from my office, my letters and papers. I 
may sue for a large estate and may make good my title by the 
evidence of a member of my family. On the other hand, a 
poor man who seeks compensation for an injury received from 
the fall of a building may have to pay four guineas a day to 
two or three gentlemen to prove the immediate cause of the 
accident, and a like sum to the medical man who proves the 
extent of the injury, besides what he has to pay to the wit- 
nesses whose testimony fixes the defendants with liability. 
And not only does this burthen in no way correspond with 
the amount in dispute or the value of the cause, but it is of no 
benefit whatever to the lawyers ; although the lawyers are, 
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4 Law Procedure. 

naturally enough^ blamed for its existence. Nor is this burden 
of any advantage to any one else : for a witness, however 
paid, is always dissatisfied. 

If, after an expenditure of £100 a day for a week, the cause 
should be made a remanet to the next sittings or assizes, there 
is no reason why a similar amount should not be expended at 
these sittings or assizes before a verdict is given. If, however, 
as often happens now, no verdict is given, but the cause is 
referred to arbitration, the same expense, together with addi- 
tional counsel's fees, may be incurred for the third time. The 
same thing may take place whenever, after the lapse of a term 
or two, a new trial is had by order of the full court. And 
thus, when we consider that the same expense may be, and 
often is, incurred on both sides, a^id that very often the losing 
side has to pay, we shall find that the exorbitant expenses of 
the attendances may be borne by one of the parties as often as 
six times. 

Having brought to view these evils of delay and expense, 
at and by reason of the trial, the mischiefs which may succeed 
the trial — mischiefs consisting chiefly of vexation and delay — 
though by no means unattended with expense, may be very 
very shortly stated. If the cause is referred, there is often a 
long time to wait before an appointment can be made by the 
arbitrator ; and, when it is made, the delay and expense begin 
over again. If a verdict is given, and not subject to a 
reference, and a motion is to be made by either side to the 
full court for a new trial or otherwise, a very long time, in 
some cases five months, may elapse before that motion can be 
made, and very often a much longer time before it is disposed 
of. And the decision, when arrived at, often opens up a 
prospect of further litigation. 

Having now spoken of the evils inflicted on the public, let 
us look at the arrangements made by the judges, in order to 
see the connection between them. I say made by the judges, 
because they are the masters of their courts and the ostensible 
directors of their proceedings. Now, if a private person 
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engaged in business, were to have one month for answering 
his letters^ another for buying goods^ another for making pay- 
ments, and a fourth for taking receipts ; and were to refuse to 
do any one of those things in the month fixed for any of the 
others of them^ he would be doing his business just as the 
courts do theirs. 

In every year there are only four periods of three weeks 
each^ during which an application can be made to a full court, 
and an interval of five months elapses between a certain two 
of these periods. During the short times when there is a full 
court at all, there are three such courts, which is more than is 
wanted. When these periods end there is no full court, which 
is much less than is wanted. Now, an application to a full 
court being a thing which may happen to be necessary for the 
obtainment of justice, either as a step in a cause or indepen- 
dently of any cause, and there being no time of the year at 
which it may not occur to a man to need such an application, 
the absence of a full court during a single week in the year 
works an injustice. An illustration of this was furnished by 
the " Koad murder " case. 

In trying causes, whether in town or country, the same plan 
is pursued. Certain short periods are set apart for this purpose, 
and, at other times, no causes can be tried. During the 
intervals between these periods, causes accimiulate in each 
court, and hence the long lists and proportionally long times 
during which each cause has to wait. 

During the period set apart for the trying of causes in town, 
if they do not fall within the times when a full court is sitting, 
it is no uncommon thing to find six judges (two for each court), 
sitting at the same time, in the same building, each in a separ 
rate room, all engaged in trying causes, and very likely urging 
them on with what appears to the parties an undue haste, in 
order to get through the lists before the assizes. 

Then come the periodical journeyings into the country, in 
which — as iu the work in banco and the sittings for London and 
Middlesex— nearly the whole judicial staff are engaged in the 
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same business at the same time. And here^ at each town to 
which they come, they find waiting for them the accumula- 
tions of an average of six months, and then they have again — 
at least at many towns — the crowded lists and the long delays 
experienced by suitors whose causes are not at the head of 
the list. 

As regards business at chambers the same practice is fol- 
lowed. During the greater part of the year, instead of one 
judge attending during the whole day, there are three judges, 
each of whom attends for one-third of a day. In the afternoon 
they rise from a half-heard argument before the full court or 
a half-tried cause at nisi prius and spend two or three hours at 
chambers. In leaving the full court the judge is always taking 
away from its efficiency, and is often depriving the parties 
of the judgment of a person peculiarly acquainted with the 
matter in hand. In leaving the Jiisi prius court in the middle 
of a cause they are doing a great injustice to several classes of 
persons, more particularly to the parties in the half-heard case, 
one or both of whom may be thereby compelled to incur any 
amount of additional expense in the additional day. At 
chambers again the hour of the judge's arrival is uncertain, and 
so is that of his departure. This makes the attendance at 
chambers on the part of a lawyer or his clerk an anxious, irk- 
some, unremunerative business. Unremunerative in a direct 
sense ; though of course the client has to pay for it in one 
way or another. Because these duties are irksome, there is a 
tendency to hand them over to a clerk, not always to a very 
superior or intelligent clerk, and yet these are the very duties 
which should be performed by the best man in the office. 
They are the duties of an advocate. There is also a tendency 
to consent to anything, though by no means beneficial to the 
client rather than incur an attendance at judge's chambers, 
and thus, indirectly the client suffers, or has to pay. A 
professional man whose presence in his office means money 
to him will not have his day wasted at chambers for nothing ; 
so in both these ways, as well as in others, the client 
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pays for the badness of the system on which his business 
is done. 

This system shows all the disadvantages of conjoint labow: 
with none of the advantages of divided labour. There is a 
tendency towards all the judges being engaged in the same 
thing at the same time, as though there were not something 
else waiting to be done all the while. And^ even this plan 
cannot be completely carried out, for the full court has to lose a 
member, and the nisiprius court to lose its sole judge, on account 
of the exigencies of chamber business. All things are therefore 
done in a hurry ; and things done in a hurry are never done 
well. Counsel are always ready to assist the bench in this 
press of work. Fees being once received there is little motive 
for these gentlemen to spend the proper time over their business ; 
and a reference to arbitration, or a settlement which satisfies 
no one, is only too welcome. 

Now, consider the plan whibh would solve all these diflEl- 
culties — ^the plan which would enable the court to avoid the in- 
direct oppression of which they are now guilty, and which 
would give the judges a holiday for at least half the year. 

I have hitherto spoken of the three courts as though they 
were virtually one, as indeed they are, having nearly the same 
objects and the same jurisdiction. Why should they be hampered 
by being divided in anything but in name ? As regards the 
work at chambers they are virtually one during the long vacation 
and the spring circuit, when all the courts are represented by 
one judge; and the same statute (11 Geo. IV.) which gives 
one judge the power of representing the three courts at 
chambers during the long vacation, gives him also the power 
of so representing them during the other busier times of the 
year. No new legislation, therefore, is wanted to enable one 
judge to attend at chambers for a whole day instead of three 
judges, one for each court, for a third of a day each ; a plan 
which, as I have above pointed out, would prevent a judge 
having to leave the court in the middle of an argument or a 
trial, and might be made to prevent the crowding, waiting, 
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delay, and hurry, of which, except in vacation, judges' 
chambers are the daily scene. This improvement would be 
hailed with joy by the lawyers, and would be more beneficial 
to the suitors than the public imagine. So much for what 
can be done without further legislation. 

But suppose a statute were made applying in a similar 
manner to the proceedings of the full courts and to the trial 
of causes in London and Westminster? The three courts 
would then in effect be able to convert their judges into 
members of one large court. 

Imagine, then, the courts and judges to have these powers, 
and then look at the work on which they would have to bring 
them to bear. The number of causes annually tried in the 
superior courts is about 2,150, of which about 1,000 are tried on 
circuit and about 1,150 in London. By that I mean London 
and Westminster. From the returns for 1856, which give the 
number of days on which judges sat, together with the days 
on which there was a second judge, we ascertain that those 
causes which were tried in London were tried at the rate of 
nearly four a day, while those which were tried in the country 
were only got through at the rate of about one and three- 
quarters a-day. (I am here reckoning as if one judge were 
engaged upon causes from the beginning to the end of the 
circuit). The difference is to be chiefly ascribed to the work 
being continuous in the one case and intermittent in the 
other. 

Now many will probably be surprised to learn what is 
simply the result of these figures, viz., that, if all these causes 
were brought together in one place, they would not find work 
for two judges throughout the year. I do not, however, pro- 
pose such a step. As regards the country causes it would be 
uneconomical and unjust ; though not so much so as the 
present system. What I would suggest is that one judge 
should be engaged day by day in trying the 1,150 London 
causes, which, according to the average just now given, 
would last him exactly a year at the rate of three causes and 
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two-thirds a day. The judge could be changed as often as 
necessary, but one should always be at work. Causes would 
thus be tried soon after they were set down, and suitors would 
seldom have to wait longer than a day, and neither the court 
nor the suitors would often have to complain of the absence of 
the counsel engaged; an evil inseparable from the present 
mode of doing business, in which several judges are sitting at 
one time in diflferent rooms in the same building. 

As regards the criminal business which is now done at the 
Old Bailey, I need not quote figures to show that a judge 
sitting about one day a week throughout the year could easily 
go through all that now falls to the lot of the judges of the 
superior courts. 

Next, as regards the business done on circuit, which is partly 
civil and partly criminal. The number of causes tried at the 
assizes during the year are, as was said before, 1,000 ; and the 
number of prisoners in 1861 were 3,623; a considerable in- 
crease over the preceding years. Taking these figures, how- 
ever, we have eleven causes and forty-three prisoners per 
month to each circuit ; and, if this business could be done 
every month by one judge, he would only be occupied about 
twelve days. The causes, according to the statistics would 
occupy three days, and, judging by one's general experience, 
the forty-three prisoners, of whom a good many would be tried 
together, would occupy eight days. Add a day for travelling, 
and each month's work in the country would be done by one 
judge on an average in twelve days. 

Having spoken of the trial of civil and criminal causes, 
whether in London or the country, and of the business at 
chambers, it only remains to mention the full court. The 
three courts now sit at the same time for four periods of three 
weeks each, unequally distributed over the year. Each sits 
for 84 days. The three together for 252 days, or 36 weeks, 
not quite five days a week throughout the year. There are 
also usually sittings of no great length after term. But, con- 
sidering how often it happens in term that the courts have to 
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rise before the end of the day for lack of work, there Is no 
doubt but that their work could be done by one court com- 
posed of four judges, who should sit about five days in the 
week throughout the year^ 

Under this plan, then, we have the fifteen judges distri- 
buted as follows : — There would only be work every day for 
two, one sitting to try causes, and one sitting at chambers ; 
and during five days in the week there would be work for 
four sittiug in the full court. The other niue would be em- 
ployed as follows : — One would sit for one day a week at the 
Central Criminal Court, seven would sit for six days a week 
for two weeks at one or two towns in the several circuit dis- 
tricts, and one would be entirely at leisure. 

By this arrangement each would be at leisure for more than 
half the year, as the following table* will show ; — 



Full Court 

Chambers 

Nisi Prius in London . 
Central Criminal C6urt 

Circuits 

At Leisure 



No. of 

Judges 

Engaged. 



4 
1 

1 
1 
7 
1 



Days in 
each 
Week. 



6 
6 
6 
1 

6 




No. of 

Weeks 

Engaged. 



62 
62 
62 
62 
24 




Days for 

each Judge. 



260 
312 
312 
62 
144 




Total 
Days. 



1,040 

312 

312 

62 

1,008 





Total Number of Judges' Days' Work . 2,724 



2,724 -^ 16 judges = 181f , not quite J a year. 

I have taken pains to give these figures, because, whenever 

* I have not reckoned for the attendances in the Exchequer Chamber, the 
Court for the consideration of Crown Cases reserved, and the House of 
Lords. These attendances, however, are not very lengthy or frequent; and, 
per contra^ I have reckoned as if four judges always sat in the fiiU court, 
though, in fact, three is the more common number, thus making an addition 
of 260 days, which is more than would be occupied by the attendances 
above mentioned. 
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a complaint is made that the public is ill-served by the courts^ 
it is so often accompanied by a cry for the appointment of 
more judges. 

There are weighty objections to any such increase^ apart 
from its being unnecessary. Not merely would it be undesira- 
to add to the £700,000 now annually spent in judicial salaries 
and pensions, but there would be reason to fear that a large 
number of men capable of preserving the present character of 
the law could not be easily supplied, even from a body so 
liberally supplied with talent as the English Bar. 

And here I must advert to an objection which I may look 
forward to as likely to be made to the system which I propose, 
and which, in fact, has been made to it when put forward 
elsewhere. It may be said that the system which I advocate 
would deprive the lawyer of his long vacation. Now, even if 
this were strictly* true, I believe that lawyers would continue 
to exist and would be just as good lawyers though they had no 
long vacation; and, if that be so, the benefit to the public 
would decide the question. 

But a little examination will show that this is an objection 
of words only. It is true there would not be a fixed and com- 
pulsory long vacation for every one. There would be no 
period of three month's duration in which no lawyer could 
assist a litigant, however much both parties might desire it. 
Suits, being by nature things capable of arising at any time, 
and recourse to the courts being a thing likely to be necessary 
at any time, there would be no time at which such suits and 
such recourse could not be had. There would be no time at 
which lawyers, both on and off the bench, would stand idle. 
But is it desirable that there should be such a time ? Peter 
having converted to his own use Paul's waggon and horses, 
does the fact of the offence having been committed between 
hay-time and harvest, furnish any reason why the injured 
party should have his remedy postponed? Again. Does it 
follow, because the courts would be always at work, that every 
individual practitioner should always be at work ? It is not 
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80 in other professionB ; why should it be so with the lawyers ? 
As regards the judges, it has been shown that it would not be 
so. And what reason is there why the barrister and the 
attorney should not take their holidays on the same terms and 
subject to the same losses and risks as the physician, the 
journalist, and the artisan? These people do not find it 
necessary to be all climbing mountains together. To the 
profession in general the proposed system would in fact be 
beneficial as conducing to the wider distribution of the busi- 
ness, which, under the present system, is monopolised by those 
who have acquired a prominent position. 

To return, then, to the principal matter in hand. In our 
police courts we hear of no delay, vexation, or expense, and 
yet it would be easy, by following the example of the superior 
courts, to give rise to these evils. The reason why no one is 
dissatisfied with these courts is that they sit day by day. In 
the county courts again we find no such complaints ; and why? 
Because justice is administered there at short intervals, and 
no cause has longer than a month to wait, and the precise day 
of hearing is always notified to the parties. Why should 
the superior courts yield to the inferior in those qualities of 
cheapness and dispatch which so much enhance the value of 
justice ? 

In conclusion, let me remind the association that, though 
the evils which I have pointed out are more severely felt by 
the public than by the lawyers, yet it is the lawyer only who 
can trace them to their source and supply a remedy for them. 
And to do this, I cannot help regarding as one of the most 
urgent duties which the lawyer owes to the public, and one 
which the public expects to be performed by the lawyers and 
by gentlemen such as those who form a large portion of this 
association. 
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Art. II.— criminal PROCEEDINGS IN 
PRIVATE LIBEL. 

TDVERY one has read Emlyn's oft quoted preface to the 
State Trials, in 'which the Englishman's partiality for 
his country's laws is explained and defended by a reference to 
the peculiar fairness of our criminal procedure. In civil 
suits the learned author charges our judicial system with 
tediousness, dilatoriness, perplexity, costliness, and above all 
" with the nicety of special pleadings, whereby the justest cause 
in the world, after having, with great trouble and expense, 
been conducted almost to a period, may, through the mistake 
of a letter (often occasioned by an attorney's clerk), be irre- 
trievably lost, or at least turned round to begin again, and that 
not without payment of costs to him who has all the while 
been the unjust detainer and invader of another's property." 
This severe censure of our civil procedure, renders more 
emphatic the author's subsequent praise of our mode of trying 
criminal charges; and the patriotic Englishman not unnaturally 
rises from a contemplation of the safeguards which our national 
love of fair play has thrown round the person of the meanest 
delinquent, with a profound and pardonable feeling of thank- 
fulness that, in some respects at least, we are not as other 
men are. 

Both suitors and lawyers in our day have reason to be 
grateful that the state of things portrayed by Emlyn has 
passed away. Whether contempt for the pedantic strictness of 
the old pleading rules has not been carried so far as to engender 
an opposite evil, by inducing a looseness and want of preci- 
sion in presenting the issue, w^ do not stop to inquire, but 
certain it is that the delays, denials, and failures of justice 
through mere technicalities, which were common imder the old 
law, are happily no longer possible. It is not surprising, how- 
ever, to find that the alterations by which this reproach has 
been removed, partake of the patch-work character of English 
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legislation. As a practical people^ we haye carefully abstained 
from committing ourselves to a theory. Hence^ while adopting 
a good deal that is new> we have shown our usual veneration for 
that which is old. Our temple of justice is a composite, 
rather than a congruous edifice. The building may answer its 
purpose very well, but successive alterations have deprived 
it of all pretensions to symmetry of form, or harmony of out- 
line. When studying its details, the legal archaeologist may 
not always be able to declare positively the point at which 
the archaic melts into the mediaeval, but he can readily 
determine where the mediaeval has been displaced by the 
modern, and not less surely can discover where the hand of 
innovation has been stayed mid-way, leaving a bit of old 
Gothic standing out itl uncompromising contrast with a mass 
of modem Palladian. It may not be *easy to define the 
boundary of those laws which had been *' before time used 
and accustomed," in the days when clerk and layman con- 
tended for rival systems; but the abolition of the feudal 
tenures will be recognised as a legal landmark even in the 
<}ays of the New Zealander. When Lord Macaulay's vision 
shall be realised, the law reformers of our day will probably 
be commended for their endeavours to simplify conveyancing, 
to improve the law of evidence, and to prevent technicalities 
from defeating justice. But the future Beeves may write 
bitter things of their tenderness in dealing with some anti- 
quated legal fictions, and of the anomalies caused by exceptions 
grafted upon the most important and salutary innovations. 

Some of the most singular consequences of Law Reform 
carried on piece-meal, are to be found in the mixture of old and 
new law which is open to a person whose cause of complaint 
allows him to choose between « civil suit or a criminal prose- 
cution. For ordinary assault, or for private libel, he may sue 
in tort, or may prosecute for crime. At his own good 
pleasure, and of his own mere motion, he may be plain John 
Smith, suitor in the King's Court for a sum of money, or a 
quasi guardian of the public peace, pro hdc vice clothed with the 
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King's authority, invested with his oflScial character, and acting 
as his representative. That it should be left to private feeling 
in any case, to draw the line between tort and crime, is an 
anomaly which cannot be defended by any one taking a rational 
view of the obligation of the executive, but in the case under 
notice, it is rendered all the more objectionable by the effect the 
accuser's decision has upon the position of the accused. After 
reading Emlyn's preface, it is curious to notice how very much 
easier it now is to convict of crime than to cast id damages in 
such cases. The combined effect of an old saw and a modern 
statute is, to place the prisoner, as distinguished from the 
defendant, at a very serious disadvantage. Recent legislation 
has made the parties to civil actions competent and compellable 
witnesses in their own cause, and therefore, a plaintiff suing 
one who has assailel his body by blows, or his reputation by 
words, may be met with the testimony of his assailant, given 
under the same sanction, and open to the same scrutiny, as his 
own. An assault may be committed, or a libel written, under 
circumstances which, if detailed by an honest defendant, will 
save him from any but nominal damages, or may even obtain him 
a verdict from a sympathising jury. But let the same charge 
be preferred against him in a criminal court, and his oppor- 
tunity of telling his own story is gone. The conditions may 
be the same, but he cannot detail them, nor will the jury 
know of them at all, unless his counsel can prove them 
aliunde^ or better still, can extract them on cross-examination ; 
so that if the offence originated in some matter resting peculiarly 
in the knowledge of the two parties, an unscrupulous prose- 
cutor has his adversary completely at his mercy. 

We do not purpose at present to enter upon the larger 
question raised by Dr. Waddilove in an able paper read 
at the recent meeting of the Social Science Association, 
in which that gentleman maintained that every prisoner 
should have the option of putting his oath in competition 
with that of the prosecutor. We are disposed to agree with 
those who think that such a rule would render an acquittal 
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without an oath of innocence almost hopeless, and that this 
would inevitably occasion an absolutely fearful amount of flat 
perjury. But we know of no satisfactory reason for admitting 
the oath of a person whom it is attempted to make respon- 
sible civilly for a breach of duty, and inflexibly refusing 
it when the same act is charged against him as a criminal 
offence. It may be said that men who wpuld tell the truth 
at the risk of suffering a pecuniary mulct, would be tempted 
to commit perjury, rather than doom themselves to imprison- 
ment. This objection, however, seems to us only a modificar 
tion of the old argument against admitting interested parties 
to the witness-box, and goes to the value, not to the admissi- 
bility, of such evidence. We admit, however, that unless 
the right of tendering their sworn testimony be conceded to 
all criminals, it would be difficult to insi^ upon it in the case 
of defendants charged with violence to the person. The 
boundaries between common and felonious ^saults are not 
unmistakably distinct even in law, and juries continually render 
them more uncertain still by the exercise of their option to 
find the prisoners guilty on alternative counts of the indict- 
ment. It would therefore very often be impossible .to tell at 
the commencement of the trial, whether the prisoner could, 
or could not, give evidence in his own favour. And it can- 
not be denied, that as every well-governed state must act upon 
the principle that " all struggles in anger are prima facie 
unlawful," so any infliction of personal chastisement, save by 
the order of constituted authority, partakes rather of the 
nature of a public outrage than of a private wrong. 

Recognising the force of these objections, we must own that 
as yet we are scarcely prepared to press for a new Evidence 
Act, which shall make every prisoner charged with assault a 
competent witness on his own behalf. To receive such evi- 
dence in common assault would let in many cases of actual, 
and some of grievous, bodily harm ; in the natural course of 
things, cutting and wounding would soon follow, and having 
got so far, the same rule would be applied to murder and all 
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other crimes in the calendar. But the second offence, which 
we mentioned at the beginning of this article, seems to stand 
on different grounds. The incongruities consequent upon our 
present laws for the restraint of private libel are far more 
glaring, and the hardships they involve are far more severe, 
than those which result from our manner of dealing with 
personal violence. By varying the procedure, the party 
libelled can not only exclude his opponent's testimony, but 
can alter the test of his liability. In private Ubel, all Emlyn's 
rhetoric notwithstanding, the law makes it much less easy to 
succeed in a civil suit than in a criminal prosecution. A de- 
fendant at wm'jonM* may justify, and he will escape an adverse 
verdict by himself proving the truth of his statement, for the 
law will not allow the plaintiff to recover damages for the loss 
of a character which«he does not deserve, and it is as open to 
the defendant as to any one else, to give sworn evidence 
of the transaction out of which the alleged libel has arisen. 
But a man who has no chance of success as plaintiff may 
assume a different character with threefold advantage. If 
the accused be a person of position,, the prosecutor may 
gratify his spite by compelling his appearance in a police 
court, and if he be poor, he may harass him by resorting to 
the costly process of the Queen's Bench. In the latter case 
(as actually happened, in one instance, last summer), the de- 
fendant's first knowledge of the fact that proceedings are being 
taken against him, may be gained from a rule summoning him 
from a distant part of the country, to show cause at Westmins- 
ter. He may be a man of vastly better character than the 
prosecutor, but he must often lie at his mercy, should the 
latter choose to depy defendant's allegations in the preliminary 
affidavit, and in his subsequent evidence ; for in such cases, 
nemo tenetur accusare seipsum practically, though not logically, 
involves nemo permiftitur vindicare seipsum. The truth of the 
libel, which would defeat the plaintiff's claim at nisi prius, will 
not secure the defendant's acquittal at oyer and terminer, so 
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that a good subject may lose his liberty at the instance of a 
bad neighbour to whom no jury would award a shilling. 

Harsh as is the operation of the law in this particular^ it9 
inconsistency is yet more remarkable. After subjecting libel- 
lers to all these disadvantages^ on the ground that every man's 
reputation should be protected, the class who can do most 
mischief by their libels have been relieved from some of the 
most onerous of these liabilities by a special Act of Parliament. 
The* statute 6 & 7 Vict., c. 96, has given newspaper proprie- 
tors power to meet any indictment or information for libel, by 
pleading the "truth of the matters charged, and that it was for 
the public benefit that they should be published ; with various 
other provisions in favour of such persons when libels have 
been inserted in their journals without their personal know- 
ledge, or culpable carelessness. 

To recoimt these provisions of the existing law is sufficient 
to condemn it. It treats the person as less sacred than the 
pocket ; it helps the accuser at the expense of the accused ; 
it holds out a dangerous temptation to the complainant to abuse 
legal facilities for gratifying private spleen; and it extends 
immimity to offenders of a particular order, on grounds of 
which every accused person ought to have the benefit. We 
do not imderrate the importance of protecting every man from 
undeserved attacks upon his character and reputation, nor do 
we adopt the theory propounded last year at Brussels by M. 
Emile de Girardin, "that we ought not to make, and that we 
have no right to make, any law on the press, because the press 
is utterly powerless, and can neither support nor destroy a 
government nor an individual; that writers write for the 
sake of writing, just as orators speak for the sake of speaking, 
and that we ought to abolish every kind of press restriction, 
whether fiscal or legal." But though we utterly reject a theory 
which would put the press, and by analogy, every one who 
asperses character by writing, above the law, we doubt whether 
a libel on an individual, in a public journal, or in a private 
• communication, whether in print or in writing, ought any 
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onger to be treated as a crime at the option of the party on 
whom it reflects. The theory upon which the criminal pro- 
cess is justified is, that every libel operates, or may operate, 
as an incitement to break the peace, and to this we are in- 
debted for the celebrated dicta, that " even if true, yet it is 
illicitey^* and '* the greater the truth, the greater the libel." 
For such a theory there might have been some show of reason 
in the days when gentlemen settled their differences with 
sword and pistol, and persons in a lower r^nk of life fought 
out their disputes with clenched fists or heavy cudgels, but 
there is none now, when duelling is a disused barbarism, 
and fighting is only favoured by the roughs and rowdies 
of society. But even here the law is not consistent. In pri- 
vate afifairs, spoken slander always has led, and probably 
always will lead, to a breach of the king's peace more fre- 
quently than written libel, yet our law, in the perfection of its 
wisdom, passes over the more prolific source of disorder, and 
expends the full force of its righteous indignation upon that 
which is comparatively harmless from the point of view the 
aforesaid legal fiction compels us to assume. Seditious 
speeches come properly within the cognizance of our crimii^al 
courts, because they tend directly and unquestionably to 
open violence, and that not only by overthrowing a particular 
government, but by disorganising society itself. The punish- 
ment of seditious writings and publications goes upon the 
same* principle, and, on account of their more extensive in- 
fluence, is generally more severe than that of words spoken to 
the same end. If then, care for the King's peace makes libel 
a crime between subject and subject, as well as between 
subject and sovereign, a very simple analogy would lead us to 
deal -in a similar way with slander as with seditious words. 
But here our law stops short, and its defenders, finding that 
analogy fails them, are compelled to fall back upon some 
other ground. Malicious attacks upon character are com- 
pared with malicious injuries to property, and it is asked why 
the one should be protected by a penal and the other by a 
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merely civil sanction. It is said that there are many libels 
so atrocious that no pecuniary mulct would be a sufficient 
punishment for issuing them, and that the retention of crim- 
inal process is necessary to protect us ffom the attacks of 
discharged servants, and other persons of abundant malice 
and scanty means. ^ 

To the first of these objections we reply that the object of 
all laws should be, not the punishment of the criminal, but the 
protection of society. The question is not, how shall we deter 
the bad, but how shall we secure the good. The manner of 
proving the injury and the means of repairing it, differ widely 
in the two cases referred to. If my trees are cut, or my mill 
dam broken down, the fact that some one has wilfully damaged 
them will be physically evident, and the inquiry is narrowed to 
ascertaining by whose hand the injury was perpetrated. But if 
it be imputed to me that I have acted improperly in some social 
relation, my dereliction of duty may not be so easily ascertain- 
able. It may lie (in actual practice it often does lie), within 
the exclusive knowledge of my accuser and myself. If, 
believing himself injured, he attacks my reputation, and I 
suffer consequently in the estimation of my fellows, our rela- 
tive positions are very different from those occupied by the 
malicious destroyer of my property. In the latter case, the 
commission of the crime is patent, the person of the criminal 
alone is uncertain ; in the former, the person is generally well 
known, and the main question becomes whether I' have 
deserved the attack made upon me. If I bring my action, 
each of us tells his own story, and the jury decides after 
having heard us both. But if, on the other hand, I indict him, 
the moral effect of a verdict given entirely, or in great part, 
on my evidence alone, will be vastly less than if our testimony 
had been placed in competition. My vengeance may be satis- 
fied, but my character is only partially cleared, because my 
opponent can always say, with perfect truth, that I had him 
at a disadvantage, and with great plausibility he may add, that 
different procedure would have resulted in a different verdict. 
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As to the second objection, we doubt very much whether, 
among persons whom an attorney would consider worth powder 
and shot, the pecuniary penalty and social stigma of a verdict 
with exemplary damages is not a sufficient protection to 
society. While we write, the newspapers are busy with 
the name and deeds of a man of genius, who has left his 
mark upon the literature and art of his day, but who clouded 
his last years by publishing a gross and abominable libel on 
a former friend. A verdict with heavy damages would not 
of itself have been an overwhelming misfortune to a man like 
Walter Savage Landor, but the disgrace which accompanied 
it, drove him from the land and the locality he loved, to live 
and die in exile. The story is a sad one, but its moral is 
directly against those who think the existing laws against 
libel should remain on our Statute Book. 

As to the third objection, that criminal proceedings are 
necessary to protect us from the malice of discharged servants 
and similar persons, its importance and value are probably some- 
what overrated. In the first place, we have no such protection 
from their spoken slanders, however gross, yet we do not find 
in practice, that they seriously interfere with our comfort or 
reputation. Again, even to such persons, the prospect of an 
adverse verdict, with liability to imprisonment for non-payment 
of debt and costs, has its full share of terror, although modem 
bankruptcy has made the process of "^whitewashing " danger- 
ously easy. Even this objection would be got rid of, if power 
were given to the County Courts to try cases of libel, where 
the plaintiff was coutent to ask for small damages ; but this 
power, if given, should be accompanied with some diminution 
of the facility with which persons against whom judgment has 
been obtained, are now discharged by the Bankruptcy Com- 
missioners. 

It is only necessary to glance at a few recent cases in which 
indictments have been found, or informations filed, to see how 
unsatisfactorily the existing law works. We remember the 
case of a telegraph company's deputy chairman, who was said 
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by a former clerk^ to have made improper use of the facilities . 
his position afforded. The clerk and an associate were tried 
and sentenced to twelve months' imprisonment, the jury ex- 
pressly finding that they had acted corruptly, and with an 
intention to obtain money. That the prisoners protested their 
innocence, and declared that had they been allowed they could 
have proved their statements true, and the prosecutor's evidence 
unreliable, of course proves nothing ; but it is worthy of notice 
that a memorial for a remission of the sentence was signed by 
many city men of position, and that the prosecutor very shortly 
after resigned his seat at his company's board. Here we think 
the law failed in its two principal objects. The complainant's 
character was not so cleared that he could comfortably hold 
his oflSce, and the mode of trial gave the prisoner the opportu- 
nity of enlisting public sympathy on his side. In a less degree, 
we have seen the same result follow the prosecution of a writer 
to the signet, and that of a clergyman who had written letters 
denouncing the immoralities of the father of his former pupils. 
We do not say that the verdicts were wrong, or the sentences 
unduly severe, or that, in either of these cases, public sym- 
pathy was well bestowed. It may be, that the same results 
to the prisoners would have followed a criminal proceeding 
conducted in any manner whatever. But we do say that it is 
a calamity to have a law which renders not uncommon, nor 
unlikely, a conviction whose justice may not commend itself 
to the mass of well-disposed citizens, and which affords a 
plausible ground for a convict's life-long protest that his con- 
viction was obtained by a faulty judicial system. 

Hitherto we have rested our demand for an alteration of 
the law, upon the prisoner's right to a fair trial. We may now 
say a word on the prosecutor's right to a full vindication. 
He cannot obtain this, so long as his adversary is able to show 
that the law gives every advantage to the accuser, while it 
prevents the accused from telling his own tale. If a person 
libelled wishes, as a generous man, not to take his opponent at 
an advantage, and as an injured man, to obtain from a jury the 
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most emphatic declaration that the attack made upon him 
cannot be justified, he must bring his action. He may recover 
exemplary damages, or he may ask only for a verdict that will 
carry costs. To many men, the former is distasteful, as a some- 
what Yespasian-like way of getting money, and in the public 
eye, the latter course looks like a compromise. If the sufferer 
objects to estimate his character by a pecuniary standard, or 
if the libel is peculiarly offensive, he may indict, or obtain a rule 
for a criminal information ; but, from the considerations 
already adverted to, this course in some measure tends to render 
less effective the vindication of his character. In the Earl of 
Cardigan v. Calthorpe, though the public accepted the noble 
earl's denial of the misconduct imputed to him, yet' no one 
could deny that a civil action, in which he and his opponent 
could have confronted each other, would have furnished a far 
more effective vindication of his character than any criminal 
proceeding. Again, in a still more recent instance, a prisoner 
was indicted for libel on the prosecution of a person through 
whom he asserted he had incurred pecuniary losses. Up to the 
last moment the delinquent persisted in his intention to fight out 
the case, and was only saved from the penalty of his wrong 
headedness by a most favourable conjunction of circumstances. 
The prosecutor did not press, the judge strongly recom- 
mended him to submit, telling him that truth would not 
justify his offence^ and a barrister in court gave him the same 
advice in a consultation very kindly volunteered at the dock. 
Most people will think that the prosecutor here was vindicated 
more by his own forbearance than by operation of law, for a 
man who would be thus merciful to his traducer is not likely 
to have been guilty of the improprieties imputed to him. 
We fully believe this, and therefore we look upon this case as 
one of the strongest condemnations of the present system. A 
legal remedy which derives its chief value from matter dehors^ 
is not one to satisfy the libelled, even though it may terrify 
the libeller. 

That the feeling of the profession is not over favourable to 
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the existing law^ was shown a short time back^ in a yeiy 
remarkable manner. A newspaper of limited circulation^ 
criticised with great and unjustifiable harshness^ a volume 
published hj a member of an Inn of Court; and the reviewer, 
in addition, adverted in the most shameful and scurrilous 
manner to some painful events in the early life of the author : 
— events in which it is universally admitted he was more 
sinned against than sinning. The gentleman in question is 
highly esteemed in his profession — a sound lawyer, a ripe 
scholar, a poet^ a philosopher, and a man of genius — one who 
stands well in his profession, and who is destined, we believe, 
to rise still higher. It is hardly possible to concdve an attack 
more cowardly, more cruel or more unjustifiable, than that of 
which he was made the object. Under a very natural feeling 
of indignation^ he commenced proceedings at Guildhall police- 
court against the writer of the article, who was committed 
for trial by the sitting magistrate. But so strongly did the 
members of his circuit represent to him the undesirableness of 
going on with the proceedings, that he yielded to their remon- 
strances, and^ the first irritation having subsided, he let his 
assailant go free. A stronger condemnation of the present 
system by the Bar, than is furnished by the course they took 
in this case, can hardly be imagined. 

We may thus sum up our objections to the continuance of 
our present criminal procedure for private libel. It is incon- 
sistent with sound ideas of public duty, for it places a great 
and dangerous power of election in the hands of the com- 
plainant. It differs from co-existing laws on the same subject, 
in the test by which the commission of the offence is determined, 
and the means by which it is rebutted. The publication of 
matter prima facie libellous being admitted, the question in 
tort is, did the defendant write it? and is it true? In crime, 
where the consequences are much more momentous, the ques- 
tion as to the authorship being affirmatively answered, the 
truth of the libel becomes a matter of secondary importance, 
and has even been considered an aggravation of the offence. 
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To escape damages^ a defendant can be sworn, but to eare 
himself from imprisonment he cannot on oath say a word. A 
newspaper editor who can show a public good to arise from 
publication is held harmless, while any other person publishing 
the same matter is liable to severe and degrading punishment. 
And while the law presses thus hardly upon the libeller, it fails 
to meet the requirements of justice on behalf of the libelled. 
Counsel at the trial may urge the one-sidedness of the investi- 
gation as a reason for acquittal, and the. prisoner, even if 
convicted, may for the rest of his life protest, with some show 
of reason, that he was convicted by the exclusion of his own 
evidence, and by a law which enacts that if the truth is incon- 
venient to anybody it ought not to be told. 

Having thus endeavoured to point out the defects of the 
present system, it remains to us to point out the alterations 
we desire to see effected. We would, in all ordinary cases 
confine the plaintiff in libel, as in slander, to our civil courts. 
To meet the objection on the ground of expense, we would, 
where needful, give to the county courts the power abeady 
possessed by the Manchester, Salford, and many other local courts 
of record, of trjdng cases by a jury of twelve ; and we would 
assimilate county court procedure in such cases to that of the 
superior courts. We would no longer leave it in the power 
of an interested and irritated plaintiff to decide whether a libel 
is a personal wrong, or a public crime, for we would render 
impossible a criminal proceeding, whether by indictment or 
information, save by order of court or a judge at chambers. 
In cases where leave to prosecute was granted, we would make 
the defendant a competent witness, but we would so far ad- 
here to the maxim which Emlyn so highly eulogises, as not 
to render him compellable, though of course, if he entered 
the box, he should be subject to the ordinary incidents of 
cross-examination. We would prevent the libeller from 
covering a late retreat by a sulky plea of guilty, when told 
that that is his best way to escape heavy punishment, for we 
would give him the same power of proving the truth of his 
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statements that newspaper editors already enjoy, and we 
would give it, subject to a similar reservation, that the publica- 
tion was made either in the public interest, or, like confidential 
communications, in the di^charge of some legal or moral obliga- 
tion, devolving on the defendant in the management of his 
own affairs. 



Art. III.— responsibility AND MENTAL 
COMPETENCE.* 

npmS question, I think, will be found to admit of a very 
simple answer, although the amount of discussion which 
it has excited, and the diflSculty which the public appear to 
experience in dealing with practical questions more or less de- 
pendent upon it, would seem, at first sight, to point to the infe- 
rence that the subject is one of great intricacy and difficulty. 
My own opinion is, that when once fairly stated, it almost 
answers itself. It arises, I believe, almost entirely from the 
careless and unsystematic manner in which^the matter is usually 
discussed. A trial involving the question of the legal relations 
of madness is reported in the newspapers. Its incidents happen 
to excite and ainuse the public ; they approve or disapprove the 
judgment of the court or the verdict of the jury, and leading 
articles and letters from occasional correspondents discuss the 
subject with more or less fervour and knowledge, but always 
with direct reference to the particular case. Hence the par- 
ticular result and the general principle get confused together, 
and if the particular result happens to be unsatisfactory, a 
. vague impression gets abroad that the general principles of the 
law are unsound. Take, for instance, the discussions on the 
Windham case, or on the case of Townley, tried at Derby 
last winter for murder. In each of these instances the public 
was more or less dissatisfied with the final result of the pro- 

* A Paper by James Fitz- James Stephen, Barrister-at-Law, read in the 
Jurisprudence Department of the National Association for the Promotion 
of Social Science, at the Annual Meeting held at York, September, 1864. 
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ceedings — with what was considered to be the needless waste 
of a large estate in costs in the Windham case, and what was 
considered to be a wrongful interference with the course of 
justice in the case of Townley. Thes^ and several other well- 
known cases, bring the question ^of the laws relating to madness 
under discussion, and the discussion produced the general vague 
feeling of dissatisfaction to which I have referred. 

The object of this paper will be to show that this uneasiness 
is merely the result of ignorance, that the " principles on which 
the law deals with questions of responsibility and mental com- 
petence," to use the terms of the question, are perfectly sound, 
and, when once understood, extremely simple, and that no 
change in them is desirable, whatever change may be required 
in other matters with which they are at times accidentally con- 
nected. In order to disengage the question from matters 
which do not properly belong to it, but are constantly treated 
as if they did, I will begin by specifying a few of these col- 
lateral and irrelevant questions. 

In the first place, the question of capital punishment is alto- 
gether irrelevant to the question which we have to discuss, 
although they are constantly mixed up with each other. Can 
a madman commit murder ? is one question. Ought a madman 
convicted of having committed murder to be hung for it ? is 
quite a distinct one. The question whether a madman can 
commit murder depends on the questions. What are the mental 
elements of the crime of murder ? How far does the fact that 
a man is mad prove the absence of those mental elements, or 
any of them ? The question whether a madman or any man 
ought to be put to death for murder, or any other crime, is not 
a legal question at aU. It is a question of policy and morality, 
upon which those who agree in the legal principles relating to 
the subject, may and do differ widely. 

In the next place, all questions of procedure are irrelevant to 
the question which we have to discuss. The most important of 
these is the question of expert or skilled witnesses— a question 
of great interest, and on which part of the time of this Associa- 



28 Responsibility and Mental Competence, 

tion might be most usefully employed. Whether, according to 
our present English practice, questions of responsibility and 
competence should be left to a jury directed by a judge, and 
instracted by the evidence of scientific men; or whether, 
according to the practice which prevails in some other coun- 
tries, particular questions should be referred to scientific 
persons chosen for the purpose, whose decision should be 
practically, or even formally binding upon the tribunal which 
has to decide upon the main question, is, no doubt, a very 
important problem, but it has nothing to do with the question 
before us. It is one thing to say how the fact of madness, 
when established, is to be dealt with ; it is another thing to say 
how that fact is to be established. 

These observations are so obvious that they may appear 
superfluous, but no one who has not watched the progress of 
public opinion upon such topics, and observed the diflSculty of 
getting those who are familiar with legal principles to separate 
the principle from the application, can imagine how easily people 
are led by such topics to suspect unsoundness in principles when 
in fact they have no evidence of anything else than imperfection 
in the means by which those principles are applied to practice; 

Misconception of this kind is so natural, and yet so import- 
ant, that I venture to attribute to it the whole of the difference 
which does certainly exist between the medical and legal pro- 
fessions on this subject. It lies in a confusion between the 
evidence by which a proposition is proved, and the proposition 
to the proof of which that evidence is directed, and it appears to 
me that if those eminent members of the medical profession who 
charge the law of the land with ignorance and cruelty in the 
principles which it has adopted on this subject, kept this distinc- 
tion clearly in view, they would see that the law is neither 
cruel nor ignorant. The principle on which the law deals with 
" questions of responsibility and mental competence," and on 
which, as I shall contend, it ought to deal with them, is that 
madness is an evidence of irresponsibility and incompetence, but 
that, it does not constitute irresponsibility or incompetence. You 
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will perhaps allow me to dwell for a short time on this distinc- 
tion, because when clearly understood it will, I think, serve as a 
clue to guide us through the whole subject. The difference 
between what is in evidence and what is in issue, is perfectly 
familiar to lawyers, and in English law the line is drawn with 
peculiar precision by the form of pleading, and by the habit of 
referring matter of law and matter of fact to different tribunals; 
but to professional observations made by medical witnesses on 
trials in which sanity comes into question, I am inclined to 
think that they are not equally familiar with the importance of 
this distinction. Such phrases as the " legal test of insanity," 
are constantly used, and by writers on medical jurisprudence, 
and the line of argument usually followed by such writers is to 
show cases of insanity which escape this legal test. Hence 
they argue that the " test " is fallacious. This would be much to 
the purpose if the law did lay down " tests of insanity," or even 
inquired at aU into the existence of insanity ; but this is seldom 
the case, and never in a criminal trial ; and never, as I think, 
when the question of civil competence arises. In the criminal 
trial the issue is usually whether or not the act was wilful or 
malicious ; in a civil case, it varies according to circumstances. If 
the validity of a will were in question, the issue would be whether 
or no there was " a disposing mind." The existence of madness 
would be evidence against will or malice, or against the 
existence of a disposing mind, but the issue would not be sane 
or mad. In less technical words the law of this country con- 
siders madness as one of the facts which the jury will have to 
consider in determining the question whether the prisoner did 
wilfully and maliciously kill, bum, or steal, or whether the tes- 
tator had a disposing mind when he made his will, but it does 
not consider that it is conclusive proof of the negative. This 
may be right or wrong. I think it right, and will give my 
reasons for that opinion immediately, but whether it is right 
or wrong, it is impossible to criticise the law fairly, or to 
understJlnd the way in which it is administered, imless this 
distinction is kept constantly and fully before the mind. 
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With these preliminary explanations as to limits of the 
subject to be discussed, I will now proceed, first to state, and 
next to justify, what I conceive to be the principle on which the 
law of this country does deal and ought to deal with questions 
of responsibility and mental competence in civil and criminal 
cases respectively. 

The principle on which the law deals with all human actions 
is to classify them according to the different elements of 
which they are composed, and to affix to them such conse- 
quences, either civil or penal, as may be thought expedient, 
according to the presence or absence of this or that particular 
element. All actions are ultimately composed of bodily motions 
and mental dispositions. The action, for instance, of writing a 
letter is composed of certain motions of the hand over the paper, 
the presence to the mind of certain thoughts, and that direction 
of the mind towards the object to be attained, which we call an 
intention to express those thoughts in words. Take away, 
from whatever cause, any one of these elements, and the action 
is not done. Those, for instance, who beheve the stories which 
some of us have read in the paper of persons whose hands were 
suddenly possessed by spirits which used them as mere tools to 
write with, would not say that the person with whose hand 
such a hberty was taken wrote what was written. For ordinary 
language, and for ordinary purposes, it is not necessary to 
enumerate with any great precision, the elements, either bodily or 
mental, of the actions which we describe. There is no inconve- 
iaience, for example, in leaving it uncertain whether the words, 
^^ write a letter," would include the case of a man writing a 
letter in his sleep, because we are not tied down on aU occasions 
to the use of any one phrase, but are able to suit our language 
to the particular matter in hand; but the language of the 
legislator must be fixed, and when he defends an act which is 
to draw after it important consequences, civil or penal, he must 
define its mental as well its external elements. Thus, for 
instance, the law defines a will to be a written instrument of a 
particular kind, executed with particular formalities, by a person 
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who at the time has a disposing mind. It defines ^a murder 
to be the killing of a man, wilfully, and with malice afore- 
thought ; and it further defines mahce af orthought to consist of 
the aggregate of many diflferent intents, such, for instance, as 
an intent to do grievous bodily harm, or on intent to resist a 
lawful apprehension. In general it defines a crime, or rather, 
I should say, it suggests as a definition of crime, some such 
proposition as the following : — 

A crime is a wilful and malicious act, forbidden by the law 
imder pain of pimishment. . Wilful means volimtary, and 
malicious means an act done notwithstanding a knowledge of 
the character of the act, and notwithstanding a knowledge that 
the law has forbidden it. 

Hence every crime has as a rule three moral conditions : — 

1. Its character as a volimtary act. 

2. Knowledge of the character of the act. 

3. Knowledge of the fact that the law forbids it. 

Of these three moral conditions the third may be dismissed 
from our consideration, inasmuch as the law, for obvious reasons 
of convenience, and even of necessity, conclusively presumes 
ifc presence in every case whatever. There remains, therefore, 
two moral conditions which by the definition of crime must be 
combined with any set of bodily motions, in order that the 
whole taken together may make up a crime. They are, will 
to do the thing and knowledge of its character. 

At the risk of appearing to waste time in dwelling upon 
what is perfectly plain, I will shortly illustrate this : — 

The meaning of a wilful or voluntary act is, a set of bodily 
motions preceded by an appropriate act of the will. This can 
be made no clearer, simply because the only evidence to be 
had on the subject is that which each of us carries about in his 
own person. There are a certain class of wishes or desires 
which as a fact are instantly followed by corresponding bodily 
motions, and we call a motion, or a set of motions, voluntary, 
if from circumstance they appear to us to have been preceded 
by a wish of that class. 
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The phrase "knowledge of the character of an action," 
requires more explanation. It is impossible to give a precise 
definition of it, but it is easy to give a description suflSiciently 
complete for practical purposes. If an ordinary man who has 
had the usual experience of life, has arrived at a competent age, 
and is in a normal state of health, commits a crime — a theft, 
for instance, or a robbery — he knows at once, not merely that 
he has taken his neighbour's watch or purse, but that he has 
done an act which seriously injures his neighbour, which he 
would resent if he found it out, and would resist if he were 
aware of its perpetration ; which mankind at large would con- 
demn for a great variety of obvious reasons, and which he (the 
• criminal) must conceal if he desired to avoid the consequences. 
This, at least, the rudest, the most ignorant, the most de- 
praved person, who has mixe(} at all with human creatures, 
would be aware of. No one could fail to know it, who knew 
more of the world than Casper Hauser, or Peter the wild boy. 
Almost every one would, in addition to this, know more or less of 
the moral and religious considerations connected with the subject, 
but however different might be the descriptions which different 
people would give of what I have called the " character " of a 
crime, there can be no doubt that the general cast of their 
thoughts on the subject would, as a fact, be much the same, 
whatever may be the theories by which that identity ought to be 
accounted for. Couple this amount of knowledge with the 
power to do, or abstain from doing the aqt in question, and you 
have what I believe to constitute competency or responsibility 
in English law, whether the consequences of the act to be 
done or avoided are civil or criminal. It is obvious that the 
amount of knowledge required to constitute competency in 
relation to any particular act, will vary indefinitely according 
to the character of that act. For instance, t^he amount of know- 
ledge which is required in order to make a will is much greater 
than that which is required in order to abstain from committing 
murder. The one act is much more readily understood than 
the other, and the circumstances necessary to its right appre- 
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<^iation are fewer and simpler. It would be difficult, and on 
the present occasion irrelevant, to go into the question, what 
amount of knowledge is necessary to enable a man to do this 
or that act, to enable him to estimate the nature of a crime, a 
will, a contract, to enable him to manage his own affidrs, or to 
enable him to appreciate the reasons for speaking the truth, a 
presumed sense of which on the part of witnesses is the ground 
of our giving credit to testimony^ All these are indeterminate 
questions, which can be decided only in reference to individual 
cases as they arise ; but in general it may be affirmed that to 
competency in any form — ^whether that of competency to commit 
a crime, to make a will, or to give evidence — ^will, on the one 
hand, and a certain amount of knowledge on the other, are 
essentiaL It is, however, important to observe that knowledge 
must be interpreted to mean not merely memory but judgment. 
To make a person competent to make a will, he must not merely 
be able to remember what a testator's powers are said to be, 
and what are the circumstances of his own family, but he must 
also have the power of drawing reasonable inferences upon the 
subject, of forming such opinions on the facts before him as 
men usually form. 

If I am right in asserting that this is the general principle of 
the law of England in respect to competency, I next assert that 
it is the true principle, and that it ought not to be altered. Its 
expediency is so clear that I hardly know how to prove it. It 
may, however, be observed in general that the fundamental 
principle of all law whatever, is that men are reasonable crea- 
tures, acted on by motives, which motives the law supplies in 
particular cases, where nature has not supplied them in suffi- 
cient force or proximity to secure the general welfare. As 
these motives act through and by the reason, the very exist- 
ence of law assumes reason and a certain -degree of knowledge 
on the part of those to whom it is addressed. It assumes that 
a man will know enough of the course of human events to be 
able to understand the nature of a crime, and the reasons why 
it is pimished, the general effect and purport of wills and con- 
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tracts, the nature and importance of judicial testimonj, and 
the like. He must also b# in a position to draw from the 
&cts before him ordinary inferences. There is no use in 
saying, '^ Whoever commits murder shall be hanged/' unless 
the person addressed is capable of adding, '' If I kill A. B. to 
rob him, I shall commit murder, and if I commit murder I 
shall be hanged." These things the law must of necessity 
assume if it is to be effectual at all, just as we assume in all 
the communications of life, that men know their native lan- 
guage well enough for the common purposes of Hfe. It is, 
however, waste of time to prove that the general notion of 
competency above described, is one which every wise legis- 
lator would adopt. I do not know that any one disputes it 

It is fiirther undisputed that the existence of this degree of 
competency in any particular person, and in reference to any 
particular act, must be assumed till \he contrary is proved ; 
but this is subject to significant conditions. It is assumed 
that every one above the age of infancy has the power and 
knowledge necessary to enable him to commit a crime, and 
that every man and every unmarried woman of more than 
twenty-one years of age is competent to make a will. It is 
assmned that infants are competent to contract for certain 
purposes, and adults for other purposes, and the burden of 
showing the absence of competency in any particular case, is 
always thrown upon those who allege it. 

The difference between the presumption made in different 
cases shows how real and positive the legal notion of compe- 
tency is. Competency in relation to a crime is such a degree 
of knowledge and judgment as usually exists in a child of four- 
teen years of age. Competency in respect of a will is such a 
degree of knowledge and judgment as usually exist in a man 
of twenty-one. Competency in respect of testimony is such a 
degree of knowledge and judgment as usually exist in a child 
old enough to know the nature of an oath. The fact that, 
quite apart from the question of sanity or madness, various 
standards of competency have been established for different 



Besponsibility and Menial Competence. 35 

purposes is one of considerable importance bi the diseossion of 
the subject. 

I may, perhaps, appear to owe you an apology for having 
dwelt so long upon a question apparently so simple as that of 
competency, but I found a difficulty in explaining my view of 
the course which tiie law ought to take with regard to insanity^ 
unless I began by showing how its existence comes into ques- 
tion at all. 

First of all, what is insanity or madness ? Legally it is the 
negation of competency. If sane or sound means competent, 
insane means unsound or not competent; but medically insanity 
or madness is the name of a disease or group of diseases, and 
every one who has that disease is said to be iksane. This 
disease consists in the aggregate of certain symptoms. Let us 
suppose, for instance, that it consists in inflammation of the 
brain (I merely use this as an ^illustration), then every one 
whose brain is infla«ied is medically insane, but he is not 
incompetent, or of unsound mind, in the legal sense, unless 
that inflammation has, in fact, caused a confusion in his will, his 
thoughts, or his powers of judgment in relation to the particular 
act in question. A somewhat similar difference between the 
extent of a medical and legal phrase occurs in relation to both. 
A child is said by medical men to be " bom alive" as soon as 
it has breathed, and has an independent circulation ; legally, 
a child is ** bom alive** only when it is separated from the 
body of the mother. 

How then does insanity, in the medical sense of the word, 
come into question at all in a court of law ? The explanation 
just given of the medical meaning of the word answers this 
question. Its relation to law, whether criminal or civil, is that 
it is a fact given in evidence by a party interested in rebutting 
the legal presumption of competency as applied to a particular 
case. Many criticisms on the law as it now stands, would, I 
think, be spared, if their authors were to ask themselves, in 
the first instance, whether they quarrel with the legal notion 
of competency, and whether they object to the rule, that it is 
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to be assumed in the first instance in large classes of people, 
and that the burden of disproving it lies on those who allege 
its absence. 

Taking, then, this view of competency, and of the legal 
presumptions respecting it, I come to consider the case of a 
particular person alleged to be incompetent. . This means, as I 
have aheady explamed, a man alleged to be destitute, in respect 
of some particular subject matter, such as the commission of 
crime, or the making of a suit or contract, either of will 'or of 
that degree of knowledge which the law requires for that pur- 
pose. How is this to be shown ? By proof that he was mad« 
And how will proof that he is mad show it ? The answer 
to this must be, because all madmen are deficient in the quali- 
fications in question. This, of course, is an answer if the 
fact is so. If it does so happen that there is in nature a disease 
which, under all circumstances, in all its stages, and in all 
persons who are affected by it, destroys^ those states of mind 
which the law, for purposes of its own, and irrespectively of 
madness, has declared to constitute competency; then no 
doubt proof that a person is mad will be equivalent to proof 
that he is incompetent for any purpose. But this is notoriously 
not the case. The very groimd of most of the attacks directed 
against the law, is that what is incorrectly called the " legal 
test of insanity" includes many mad persons. In other words^ 
the objection comes to this, that whereas many mad persons 
are competent, the law treats them as competent; that the law 
does not distinguish between a competent madman and a com- 
petent sane man. Why should it ? 1 have never been able to get 
an answer to this question. The answers which I have received 
usually, in fact always, as far as my experience has gone, 
resolve themselves into arguments to show that the apparent 
competency is not real ; but such arguments are out of place 
as against the law as it stands ; for the law as it stands would 
admit them, and would attach to them whatever weight they 
may deserve as reasons for disbelieving the competency of the 
particular person. No arguments against the existing principles 
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of the law are really entitled to attention, unless they go the 
length of attacking the principles of competency itself, of 
showing that there are cases in which men ought to be treated 
as incompetent, although they are perfectly able to form a 
rational estimate of the subject matter with which they have to 
deal, and are free to act upon that estimate or not as they 
please. I must confess, for my own part, that I have never 
been able to form the faintest conception as to what is meant by 
such a state of mind. 

For these reasons I consider that the principle on which the 
law ought to deal with questions of responsibility and mental 
competence is perfectly clear. It ought to define the mental 
elements of the actions with which it professes to deal, and it 
ought to treat their presence in any particular case as a question 
of fact to be determined by evidence, the burden of proof lying 
on the person who denies their existence. Negatively, it ought 
not to assume the truth of broad general propositions lying 
beyond its proper sphere, and belonging to physics or psycho- 
logy. It ought not, for instance, to lay down the general rule 
that madness in all cases, and under all circumstances, destroys 
competence, but to require proof that it actually has done so in 
the particular case. 

I might stop here, but in order to show how far the practice 
as well as the theory of the law is satisfactory, it will be desir- 
able to enter into the question of madness and its effects in 
different forms somewhat more particularly. , The complaints 
made by medical men of the state of the law are in reality, 
perhaps I should say, ought in reality, to be directed rather 
against its practice than against its theory, and I must confess 
that it would be hard to vindicate the verdict of juries from 
the charge of a good deal of ignorance and caprice. This,, 
however, is not the fault of the law. The administration of 
justice in a given country will always faithfully represent the 
general level of intelligence and knowledge in the country, and 
it is not to be denied that so long as great ignorance exists upon 
matters of physical and medical science in all classes, physicians 
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will occasionally have to submit to the morti£tcation of seeing 
not only the jury, but the bar and the bench itself, receive with 
scornful incredulity or self-satisfied ignorance, evidence which 
ought to be received with respect and attention. An ignorant 
jury, under the persuasion of counsel, sharper, but, perhaps, not 
less ignorant, will often return a wrong verdict, and it may be 
that judges, whose attention has been directed to subjects of a 
totally different kind, will not be able to prevent miscarriages 
of justice. These are, no doubt, serious evils, but they cto be 
remedied only by the difiusion of sound knowledge on the 
subject. There is no ground whatever for altering the prin- 
ciples on which the law proceeds. With these observations 
I will proceed to observe upon the way in which, under the 
present state of the law, the fact that a man is mad may be 
made available as evidence of his incompetency. 

I will take first the case of insane delusions, and will illus- 
trate the way in which the law deals with them for various 
purposes. There has been much discussion as to the proper 
definition of a delusion ; but the word, when undefined, seems 
to be clear enough for practical purposes. Let us suppose 
then, that a man is under the delusion that his "finger is made 
of glass, and that whilst that delusion is subsisting he commits 
a murder, makes a will, or is called as a witness in a court of 
justice. Let us further suppose that the veil which hides 
from us the operations of the mind is removed, &nd that 
instead of being compelled to argue from what we do to what 
we do not see, we are able to trace all the operations of his 
mind throiighout, until we cotaie to the final results. This 
will give us a view of the real relations of delusion to their 
different actions, and also of the way in which the law would 
deal with it. 

I presiune the delusion would arise, in the first place, 
from some disease which would affect the brain, and so 
disturb its operations to such an extent, as to produce the 
delusion by steps unassignable as yet by any one however 
learned. Suppose that the person in whom this change took 
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pUoe was a very wicked man^ and that, long before the origin 
of the dieease, he had conceived the deepest malice against his 
neighbour, and planned his assassination for some common bad 
motive. Suppose that he carried on this design during the 
whole course of the growth of the delusion in his mind, and 
carried it out with the fullest knowledge of the nature of the 
act he was doing, with perfect freedom to do it or not, and 
with no more reference, direct or indirect, to the delusion than 
to Bjoty other irrelevant matter. 

Suppose, next, that the delusion was that the man killed 
was a wild animal, and that he shot him in self^-defence or for 
sport. 

Suppose, thirdly, that the delusion was one of a train of 
delusions connected in some fantastic way with the result. 
For instance, the man mighf think that his finger was made of 
glass, and that his enemy had bewitched him, and for that 
reason he might shoot him. 

Here we have three cases. One in which the delusion is 
altogether collateral to the mental conditions of the crime, 
although they happen to coexist in the same person; t.«., 
we have a clear case of a crime committed by a madman. 

In the second case the element of knowledge of the nature 
of the act is wanting ; there is no crime at all, but fn this 
instance it is not the insanity but the effect of the insanity 
which rAiders the act innocent. The same delusion produced 
otherwise than by disease would produce the same effect. 
Suppose, for instance (without carelessness), a sportsman shot 
a keeper, taking his leather gaiters for a hare, the case would 
be precisely the same. , . 

In the third case there is a defect of judgment which is an 
element of knowledge. It is quite true that you would not be 
justified in shooting a man because he bewitched you, or 
because you thought so ; but a person who did think so, and 
who also thought that his finger was made of glass, is in so 
ftrange a state, that no one can be sure as to the way in which 
he reasons, or the grounds on which he acts, and he is there* 
fore, it would seem, entitled to the benefit of a doubt. 
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I have been supposing that the prisoner's mind is open to nif , 
and lliat we know, as a fact, how and why he acted as he did. 
But in practice this is never the case. The external facts are 
almost always the data from which the internal facts, the mental 
elements of the action inquired into, must be inferred. We 
may know that the prisoner shot the deceased; that the prisoner 
believed his finger to be made of glass ; that he had no appa- 
rent motive for shooting the deceased ; and that he acted afters- 
wards as if he had done something innocent or praiseworthy. 
We may know on the other hand, that he had the strongest 
possible sane motive for shooting the deceased ; that he had for 
years threatened his life ; that he took every precaution to 
avoid observation and to conceal his crime ; and that he used 
every means to profit by it. In the first case we should have 
little difficulty in treating the act as a mad, and in the second 
we should have as little difficulty in treating it as a sane one. 
The evidence might, of course, be of any intermediate degree 
of strength, and might give rise to questions of the greatest 
possible nicety; but this does not affect the nature of the 
question to be deteimined, but only the difficulty of deciding 
it. In all cases under the law as it now stands, the court 
would have to try to conclude, from all the circumstances of the 
case, tb which of these classes the particular act in question 
belonged. It would be open to the prisoner's advocate to ask 
the jury to draw from the fact that the man thought'that his 
finger was made of glass, the inference that he was not in n. 
fit state to appreciate the character of his conduct. It would 
be the duty of the counsel for the Crown to point out the facts, 
such as deliberation, concealment, threats, antecedent malice, 
and the like, which went to show that he did in fact act upon 
ordinary motives, and for an end well understood, and distinctly 
contemplated ; and it would be for the jury to decide whether 
the existence of the delusion raised la. reasonable doubt as to 
the presence of the mental elements of crime ; namely freedom 
of will and the normsU degree of knowledge, including in that 
word, coolness of judgment, as well as the mere recollection of 
facts. 



Responsibility and Mental Competence. 41 

What can be more reasonable than this ? Would it be wiser 
or more humane to say. The mere existence of any delusion 
whatever, shall at once free the subject of it from all criminal 
responsibility for his actions, even if they are altogether uncon- 
nected with his delusions, and can be shown to be so by clear 
evidence ? How would the physicians and attendants at Colney 
Hatch or Hanwell hke the thousands of patients under their 
charge to be told that when they were in the least degree*dissatis- 
ficd with their treatment in the asylum, they were at full Hberty 
to murder their keepers, and that when they were taken out for 
excursions they might, as far as the law was concerned, murder 
or ravish any person they met with, or set fire to any rickyard 
in the neighbourhood ? The law must be precise, and if it 
does not consider delusions as evidence of irresponsibility (as it 
does at present) it can consider them only as constituting irre-> 
sponsibility or incompetency, and this would be monstrous. 

The law as to criminal responsibility is perfectly well settled, 
but as to civil competency, it is by no means so clear, though I 
think any one who will study the cases on the subject, will 
come to the conclusion that their doctrine is substantially the 
same as that which has been laid down in courts of criminal law. 
As I am not arguing the question forensically, it will not be 
necessary to examine these cases minutely, but I may shortly 
refer to a few of the most important of them. The first was 
CartwriffhtY. Cartwrighty decided by SirW; Wynne, in 1793. 
The next was Dew v. Clark, decided by Sir John NichoUs in 
1826. This was followed by Chambers v. Yatman, in 1840, 
and Medtoay v. Croft in 1843, and this again by Waring v. 
Waring in 1848. These cases have been subsequently acted 
upon on other occasions, of which perhaps the famous case of 
Dyce Sombre's will was the most remarkable. 

In all of these cases there was more or less madness in 
the testator. In Chambers v. Yatman, the testator showed 
that he was imder a delusion a few days before the will was 
made, and he cut his throat three days afterwards. In Cart" 
Wright T. Cartwright, the testatrix was actually in confinement 
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in a madhouse when her will was made, and had a strait waist* 
coat taken off to enable her to make it. Yet in each of these 
oases the will was affirmed, because there were circumstances 
which went to ^how that when the will was made the testator 
knew what he was doing, took a rational view of the disposal of 
his property, and acted upon it in a rational way. In Cart^ 
Wright v. Cartwright, Sir W. Wynne said, ** Now I think the 
strongest and best proof that can arise as to a lucid interyal, is 
that wluch arises from the act itself ; that I look upon as the 
thing to be first examined, and if it can be proved and estab- 
lished tjiat it is a rational act rationally done, the whole case 
is proved." 

In Dew V. Clarke^ the will was set aside because it was shown 
that the testator was under a delusion about his daughter, whom 
he had disinherited, but the judge was most careful to lay down 
the doctrine that the delusion destroyed competency not abso- 
lutely, but so far only as its influence extended. The follow- 
ing, amongst other passages in the judgment, sets this in a clear 
light. He first defines a delusion as existing ^' where the 
patient conceives something extravagant to exist which has still 
no existence whatever but in his own heated imagination, and 
where he is incapable of being, or at least of being permanently, 
reasoned out of that conception." He then says, ** I look upon 
delusion, in this sense of it, and insanity to be ahnost/ if not 
altogether convertible terms, so that a patient under a delusion, 
so understood, on any subject or subjects in any degree, is for 
that reason essentially mad or insane on such subject or subjects 
in that degree." Elsewhere he observes, " If by the position that 
partial insanity is unknown to the law of England, it be meant 
and contended that the law of England never deems a party 
both sane and insane at different times upon the same subject— 
both sane and insane at the same time upon different subjects — 
there can scarcely be a position more destitute of legal founda- 
tion, or rather,, there can scarcely be one more adverse to the 
stream and current of legal authority." 

These extracts exactly convey my notion as to what the law 
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oa this subject ought to be. Was the act a rational act^ 
rationally done ? is the true question. Were the thoughts of 
the man in respect to this matter mad or sane ? Of course a 
win, rational on the face of it^ may in fact have been mad. Of 
course the bare fact that there is no apparent connection 
between the delusion and the act does not prove that the act 
was rational A delusion^ however remote from the act^ is 
evidence as far as it goes, against the sanity of the act, but it 
is no more than evidence, the weight of which is to be esti- 
mated in each particular case. 

I am well aware that the case of Waring v. fVarinff fkppeBxs 
to go further than this, and no doubt it does supply a case in 
which the court did infer from delusions not connected in any 
assignable or at least obvious way with the will, that a will 
which was certainly strange, though not on the face of it irra- 
tional, was void. If I were aiguing the matter forensically, I 
think I should be able to show that the case of Waring v. 
Waring does not go further than this, and that it does not in 
any way alter the principles laid down in the earlier cases, but 
as we are now considering what the law ought to be, and not 
what it is, it is not necessary to enter upon this question. 

Viewing then the question as one of expediency, let us, 
as in the case of crime, suppose that the workings of the tes- 
tator's mind, in reference to his will, could by some moral 
photography be accurately registered, so that we were able 
to trace out every thought that he had ever had on the 
subject, and suppose it appeared that in point of fact all his 
thoughts upon the subject had been perfectly proper and 
rational, and that any delusion present in his mind at the same 
time had had no sort of connection with them, why should not 
his will be good? Why should he be prevented from dis- 
charging isome act of clear justice — from satisfying the expec- 
tations of an adopted child which his own conduct had excited, 
or fulfilling a promise of which he had already received the 
benefit, simply because he was so far under the influence of 
sotne disease in his brain as to suppose that one of his fingers 
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was made of glass? No doubt the existence of a delusion 
must always be strong evidence against the competency of a 
testator. It mighty and I think it ought, to lay upon those 
who propounded his will the burden of proving his competency 
to make it ; and, I would add, that similar proof in the case of 
a person accused of crime ought in general to throw on the 
prosecution the burden of proving express malice ; but in each 
case the question ought to be as to what was in fact the state 
of mind of the prisoner or of the testator as to the particular 
act which might be the subject matter of inquiry. 

The ^case of those forms of madness in which there is no con- 
fusion of thought, present very great diflSculty in practice, but 
they appear to me to be perfectly simple in theory. I refer to 
what, are called cases of impulsive or moral insanity. I think 
there is a misconception between the medical and legal profes- 
sions on this subject. It is common in medical books to meet 
with assertions that the law **does not recognise moral in- 
sanity," or ** does not admit the plea of moral insanity." Such 
expressions are fundamentally incorrect. The law allows any 
fact to be proved which tends to show that the state of mind 
which, according to its principles, must be coupled with certain 
bodily motions in order to produce a crime, were, in fact, pre- 
sent or absent on a given occasion. Now, if it could be shown 
that there was a form of disease which, in fact, prevented its 
victims from apprehending moral distinctions, so that they were 
totally unable to understand that given acts produced great 
distress and alarm ; that people at large disapproved of and 
punished them ; that they were usually believed to be puib- 
ished in another life, and so forth, the fact that a man had 
long suffered under such a disease, would, no doubt, be evidence 
to show that he had not that degree of knowledge which the 
law presupposes in those to whom it addresses itself. So if it 
be shown that a sudden impulse to destroy life arising from 
disease, is so powerful that it cannot be resisted, the act done 
under its influence, is not voluntary, and is not, therefore, 
a crime; but the mere presence of a resistible impulse to 
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oommit a crime^ is no more an excuse for doing it when 
disease is the cause^ than when anything else is the cause. 
Take the case of a resistible impulse to commit rape. What 
difference could it make whether disease was or was not 
the cause of the impulse. It may be true that judges 
and juries receive the allegations of the existence of moral in- 
sanity or insane impulses with too little respect. It may be 
that physicians themselves suggest their existence without 
proper grounds. Of course there always will be a disposition 
on the one hand to view with suspicion a strange and novel 
explanation of facts, which are perfectly intelligible if an unwel- 
come but simple explanation is accepted. On the other hand, 
there will always be amongst scientific men, a sltrong disposi- 
tion to see illustrations of a favourite theory in facts which do 
not of necessity require such a solution. This cannot be 
avoided, but it has nothing to do with the way in which the 
facts themselves are related to judicial inquiries. 

I may observe, in conclusion, that it appears to me that the 
diflSculty which is supposed to involve this subject, is either 
confined to the application to particular instances of principles 
which in themselves are perfectly clear, or is derived from that 
fertile source of error and confusion — the habit of supposing 
that every word in the language corresponds precisely to some 
distinct state of facts. " Insanity," ** madness," and the like, 
are very familiar words, but, in fact, they have no precise 
meaning. They are merely the names of a disease, the nature 
of which is matter of controversy, and the consequences of 
which are not uniform or invariable. Eminent writers have 
traced the growth of madness from its earliest and apparently 
most trivial symptoms, up to its final consummation. But a 
disease is nothing more than the mere total of its symptoms. 
Suppose a man were to go through them all — suppose for 
instance to begin, say, with want of sleep and low spirits, and 
to go on to a confirmed state of complete lunacy. In the only 
accurate sense of the word madness, that man's madness would 
comprehend the first symptoms as well as the last ; it would 
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include the first fit of low spirits, the first bad night, as much 
as the wildest ravings of the final stage of the disease. Yet 
who would say that he was irresponsible or incompetent as 
soon as he began to have bad nights ? Where, then, are we 
to draw the line ? Where can we draw it except where the 
law draws it ? He is incompetent or irresponsible in respect 
of any particular act as soon as his disease has made such 
progress as to destroy or suspend the mental elements of com- 
petence or responsibility which the law requires in order to 
^ve validity, or to attach responsibility to such an act. To 
determine whether this is so in fact, may often be a matter of 
great diflSculty. But the principles on. which the matter 
depends seenf to me so clear that I do not understand how 
they come to have been so much misunderstood. 



aet. IV.— window lights- and sewers. 

The Law of Ancient and Modern Window Lights. By 
HuMPHBY W. WooLBYCH, Serjcant-at-Law. Second 
Edition. London: Stevens, Sons, & Haynes. 1864. 

The Law of Sewers y including the Drainage Acts. By 
Humphry W. Woolrych, Serjeant-at-Law. Third 
Edition. With consideraUe Additions and Alterations. 
London : Henry Butterworth & Co. 1864. 

npHESE editions of the '' Law of Lights " and the " Law of 
-^ Sewers " are reproduced by an author of some standing, 
whose writings have been mentioned, not unfrequently, with 
commendation, and attended with success. Comparing, as 
we have done, the two editions of the one, and the three 
editions of the other, considerable additions to both, and alter- 
ations in the law itself, with regard to sewers, at once appear. 
This is not to be wondered at. It is true that, amongst other 
valuable rights, those of light, air, and water have ever been 
scrupulously regarded; but as civilisation has advanced, as 
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population has increased, as trade has gone on prospering, these 
elements have fallen to the lot of a far larger number of occu- 
pants than in earlier days, and are the more prized as they are 
so extensively indispensable to the full enjoyment of property. 
A strong illustration of this proposition is that the Lord Chief 
Justice Wilmot, in the time of George III., to use the words 
of the author, " Was the first judge who held that the privi- 
lege of ancient lights should attach to the free and uninter- 
rupted possession of windows for twenty years," 

This doctrine, which grew intoi strength as time rolled 
on, was subsequently ratified by the well-known Act of 
William I V.'s reign, the words *' without interruption " being 
added to the '^full period of twenty years" enjoyment, and 
producing ample fruit of litigation. Again, although the cele- 
brated custom of London was abolished by the statute of pre- 
scription just alluded to, a struggle has been recently made, 
though in vain, to control the expression ** any local usage, 
&C., to the contrary, notwithstanding," upon the plea that the 
Act only facilitated the proof of the right, but did not extin- 
guish it. These arguments are important, as they have settled 
the question, and we observe that the author has not failed to 
notice them in the new impression. £ut changes are observable 
from time to time in a far greater degree with reference to 
sewers. We can only find room for a few instances. 

In much earlier times than these when the relations of States 
as to food were little understood, it was considered, and not 
without reason, that the appropriation of uninclosed land to 
the growth of wheat would alleviate the general distress in 
seasons of scarcity. 

Not very long after this began the infancy of agriculture as 
a science. The more this idea was entertained, the more 
fruitful it became, and the exertions that the earth should 
^^give her increase," have been redoubled in proportion to 
the success of the undertaking. Amongst other valuable im-* 
provements in farming is the drainage of the soil, so that in 
1861 an Act was passed for constituting elective drainage 
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districts^ under which a certain area of land may be placed 
under the management of a board for the purposes of 
" drainage, warping,* and irrigration." The name of the Statute 
is, ^^ An Act to amend the Law relating to the Drainage of 
Land for Agricultural Purposes." With such a title it would 
not have been expected that a large revolution in " the law of 
sewers/' already much dealt with by the legislature, would 
have been effected. But upon a very short examination, the 
subject of sewers is evidently marked out as a chief feature 
in the Act. And the la^v^ respecting sewers is fraught with 
change. The Commission, formerly limited, is made perma- 
nent until it be superseded by the Crown. The Indosure 
Commissioners can recommend new areas throughout England 
for this jurisdiction. And the recommendation will in 
general receive the sanction of the Crown ; even if the. 
new powers should interfere with present commissions; 
'^subject to a proviso, that no alteration shall be made 
without the consent of a special meeting of the acting 
Commissioners." Again, the powers of these officers are more 
particularly and extensively defined by the Act. In cases 
where the expenditure upon new works will exceed £1,000, 
the consent of one-half of the proprietors in the place of three- 
fourths is required. And the presentment of a jury as to 
works and the levying of rates, so long deemed indispensable, 
and regarded as a guarantee against the undue exercise of 
authority, may be dispensed with, subject to appeal. 

Important alterations were likewise made as to the mort- 
gage of the rates. However these innovations respecting the 
essence of the Commissions themselves by no means exhaust 
the modem provisions applicable to the general subject. 

In the year 1855 an Act was passed for the local manage- 
ment of the metropolis. It created a Board called *^ The 
Metropolitan Board of Works." The Country Commissioners 
of Sewers were not affected by it. But all the metropolitan 
sewers were vested in vestries and district boards, the main 

♦ Tumiig. 
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sewers being especially excepted. And not only so; the 
▼estries and boards may surrender their rights to the main 
aathority. This branch of the local power is absolute ^iiA to 
the main sewerage. It can even control the vestry and the 
district' board in their construction of drainage. By the same 
stroke of legislation the Metropolitan Commission of Sewers 
was made to cease^ the city commissioners being exempted 
from the repeal. However, notwithstanding these changes, 
in three or four years afterwards, the General Board of 
Health was merged in the Privy Council ; and, nearly at the 
same time, the Statute, known by the name of the ^' Local 
Government Act," gave certain powers over sewerage to 
corporations, companies, and other persons. And there is, 
lastly, ^p important ^^ Act to amend the Local Management 
Acts," which in several clauses deals with sewers and works 
of sewerage. 

Regarding then these elective boards, creatures as it were 
of a new constitution, and the great introduction of novelty in 
the laws of sewers and drainage by the recent Statute, we are 
relieved from any obligation either of criticising or of apolo- 
gising for the editor of the new edition. In a word, it seems 
manifest that a fresh exposition of these ordinances of sewers 
had become imperative, and we are not disposed to cavil that 
to the same hand which directed the former issues of the work 
should have been intrusted, it must be added, the difficulties 
of arranging the numerous and varied measures of the present. 
We are, therefore, to a certain extent, coming upon hitherto 
ujQtrodden ground. 

We will first consider the little treatise upon lights. The 
author begins by referring to the respective ways of claiming 
a right to windows, and at the close of that division of his 
subject, he refers to the modern Prescription Act, attributed 
to Lord Tenterden. It is well known that under that Statute 
a claim to the use of light enjoyed for twenty years without 
interruption (which means physical interruption) is indefea- 
sible, unless some consent or agreement shall appear in 

VOL. XVIII. — NO. XXXV. E 
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evidence. And this interruption must be submitted to or 
acquiesced in for one year after notice to the party interrupted. 
This latter provision lets in a curious category. But we will 
give the words of the author^ although his meaning might have 
been more clearly expressed : — 

*'Now although the period of twenty years may be defeated 
by an interruption, yet if nineteen years elapse, the person enjoying 
lights may be in a more favourable position than before,* because 
as soon as the period of nineteen years has turned, the right at the 
end of twenty years becomes absolute, notwithstanding the pendency of 
an action ;t for as there' must be an acquiescence for a year, the 
twentieth year of enjoyment must elapse before the period for 
acquiescence. Under such circumstances it was held, that the 
plaintiff acquired a title under the Statute. The interruption 
had not been acquiesced in for one year. Maule, J., considered 
the omission of the words * as of right ' to have happened on purpose- 
So if the interruption should take place within the twenty years, 
and then the twenty years should elapse, and afterwards, but within 
the year, an action should be brought, the case will be the same."{ 

A singular instance of insufficient interruption was this — 
the obstruction had actually been- submitted to for twelve 
months. The plaintiff commenced a suit ; it might have been 
supposed that this acquiescence would have concluded him. 
Not so. Indeed, for some time the plaintiff had not dis- 
covered the nuisance ; however, after the twelve months the 
defendant being remonstrated with, removed a portion of the 
obstruction, and promised to do away with the rest very 
speedily, but he failed to carry out his undertaking. The 
Vice-Chancellor Kindersley held that the plaintiff was entitled 
to the relief with costs. Had he neglected to file his bill for 

* The expression is obscure. The Author evidently meant that the 
occupant of light would be in as good a position at the end of nineteen 
as though twenty years had elapsed. 

f The Author should have said between the nineteenth and twentieth 
years. 

t Fl^ht V. Jliomas, 11 Ad. EL, 688 ; 3 Per. & D , 402 ; 8 Q. & F., 231 ; 
5 Jut. N.S., 811 ; 1 West 671., page 34. 
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twelve months after the promisey that would have been a submis- 
sion within the 4th section ; and the Vice-Chancellor admitted 
that the original obstruction for twelve months was an acqui- 
escence.* The other divisions of the subject are the user of these 
lights, the obstructions to them, and the extinguishment of the 
privilege. The user is briefly dealt with, the necessity of 
caution in altering ancient lights being illustrated by warning 
examples. 

The nature of obstructions is treated of at length. In the 
course of his observations the Author remarks upon one, it is 
to be feared necessary grievance, in which all can more or less 
sympathize. To darken a prospect is a power which every 
occupant of a dwelling possesses. Valuable as it is, ipsa late 
circumspociendi lihertasy this pleasing survey must be sacrificed 
to the more pressing wants, it may be, of a neighbour. We 
are not compelled to deplore the loss of such a prospect as the 
learned Judge Twisden dealt with : ** Why may I not build 
up a wall, that another man may not look into my yard?" 
But the judge went on to lay down the rule which is now 
adopted by the Bench — " Prospects may be stopped, so as you 
do not darken the light." 

The different characters of the houses are likewise handled, 
those which are ancient, those whose user and enjoyment for 
years confer a title, and, upon some occasions, such as are 
new. The remedies for obstructions are there pointed out, 
and here we must pause for a moment, not so much for the 
purpose of referring to the proceeding by injunction in the 
Common Law Courts, as to call the attention of the reader to 
a rather remarkable case decided in Chancery. In this case 
Isenberg was the plaintiff, and the East India House Estate 
Company were the defendants. A clear case of obstruction 
was made out, and it was elicited that the works which created 
the mischief were continued after notice. Sir John Romilly, 
who naturally followed the ordinary course of law, decreed 

* Gale V. Ahhot, 8. Jur. N.S., 987. 
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that certain buildings newly erected should be so far abated 
as to restore the ancient light enjoyed by the plaintiff. Pro- 
bably the notice occurred to the mind of the Master of the 
RoUs^ or, at all events, he adopted the rule that, if within the 
legal time, an action should be brought, the premises of the 
complainant should be restored. But the Lord Chancellor 
(Lord Westbury), feeling that there might have been a hard- 
ship in compelling the defendants to replace, at a great expense, 
the exact position of the past situation, directed that the ques- 
tion should assume the character of compensation, so that a 
monied amount would be the remedy for that which was 
admitted to have been a common law or statutoVy grievance. 
The decree, therefore, of Sir John Romilly was, in eflfect, 
reversed. The Author seems to be ill at ease with regard to 
this decision. It is a bold step to differ with a man so great 
in equity as the Lord Chancellor, but we will do the Serjeant 
justice so far as to append his note. 

" This," he says, '* is a doubtful decision ; for by it a person of 
sufficient means is enabled to overturn by the side wind of an equi- 
table jurisdiction, the ancient rights of his neighbour, even after a 
due notice of dissent. It seems to be the invasion of a constitutional 
right ; and a common lawyer must at once adhere to a right which, 
in this instance, equity has not in her proper province protected. 
It is the notice which denotes the divergence in these events."* 

We cannot compliment the Author too much upon his felicity 
of style in his adventurous attack upon the opinion of Lord 
Westbury, nor do we think that because the Master of the Kolls 
was of another opinion than that of the Chancellor, his ^* new 
theory" as the Serjeant was pleased to call it, must necessarily 
be open to severe criticism. Beyond doubt, it passed through 
the mind of the judge that a vast outlay of money should be a 
matter for merciful consideration, that another payment, by 
way, as it were, of penalty, might atone for the transgression 
against the light ; that it might even be acceptable to the 

* p. 92, note. 
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plaintiff^ and that an entire restoration to the original character 
of the windows would be a greater evil than the partial 
obstruction attended with compensation. 

On the other hand it might be said that the darkening of 
property is, of itself, a great wrong, that a man can by this 
mode of remedy buy the comforts and convenience of his 
neighbour without making him a party to the bargain, and 
that a pure right in law, valuable as it may be to its owner, 
may be extinguished by a recompense which has no rela- 
tion to the moral features of the case, nor to the recognised 
practice of our tribunals. 

The last consideration in this book is the doctrine of extin- 
guishment. We have not space to enter upon that topic, but 
must refer to the treatise. It may be sufficient to observe 
that whereas unity of possession is fatal to commonable 
rights, to ways, and to lights, there is an exception to the 
rule in the case of running water. And, indeed. Professor 
Amos entertained a doubt whether " a right of common way, 
and especially of light, could be lost by flux of time alone, in 
less periods than sixty, forty, or twenty years respectively. 
The subject of abandonment of rights," says the Professor, 
" has been very little considered in our jurisprudence."* 

In the propriety of revising the incident of non-user, and 
reducing them, if possible, to a system, we entirely concur. 
Passing from the subject of lights, we come to a very im- 
portant branch of our law, that which relates to sewers and 
drainage. The numerous drainage acts a^d the recent statute 
concerning elective drainage boards, are sufficiently allied to 
the sewerage districts to require a careful and perspicuous* 
mention. We hardly think that the author of this, his third 
edition, has distinguished with a clearness, equal to the 
occasion, the respective changes and ordinances which the 
sewers' code of the country has encountered. It is true, that 
the law on the subject has been complicated ; and we believe, 

* P. 1 1 1 of " Law of Lighte/' 
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80 much in the principle of consolidation^ that every neglect 
to unite all the provisions upon an important class of legis- 
lative matters^ is^ in our opinion^ a blemish upon the juris- 
prudence of the country. So far there may be an excuse for 
the editor of this new impression, and we are not willing to 
deny him the credit of having grouped together the principal 
features and authorities of the law which he has offered to our 
consideration. It would be a mistake to allege, that the value 
of sewerage was not appreciated until the reign of Henry 
VIII. The " Bill of Sewers "♦ rather brought together than 
initiated the jurisdictions of commissioners. In low countries, 
especially in the fens, large cuts or ditches were very early 
demanded for the efflux to the sea of the land waters. The 
eaters of acorns and of sour crabs had passed away, and the 
infancy of agriculture was attended with the efforts of men 
called " undertakers," whose reward used formerly to be one- 
third of the ground they professed to drain. So, with regard 
to trade, parts of Switzerland and Belgium testify to the 
inestimable advantages of sewerage. 
Mr. Serjeant Callicef informs us, that 

"The first statute which appears to us in print, wherein the 
frame of a Commission of Sewers is set down, is the statute 6 Hen. 
VI., c. 5. Yet," adds the writer, " I make no question but the said 
commissions expressed in the register and Fitz-Nat. Brev. were in 
their forms long before Henry VI.'s time, and that the statute of 
Henry VI. adds some more power and strength thereto than was 
before, having backed them with the power of the Parliament.*' 

The learned Callis then refers to the Book of Assises ; that, 
" a commission was directed to inquire of bridges, and of the 
repair thereof." And he refers to Lord Coke, who says, that 
** The kings of the realm, before the making of any statute 
of sewers, might grant commissions for the surveying and 
repairing of walls, banks, and rivers, and other defences." 

In truth, so unenlightened were the people during the 

» 23 Hen. VHI., c. 5. f Or CalUs. 
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darkness of the Middle Ages, that they managed to coerce the 
Barons into an article of Magna Charta, which forbade a 
distress upon towns for sewerage defences in respect of any 
banks or bridges not in existSnce as defences in the time of 
Henry I. 

We need not inquire particularly into the locality of 
•ancient drainage, where Lincolnshire and Essex will be found 
to hold a prominent situation. The ** Bill of Sewers with a 
Proviso," strangely so called, was the origin of our present 
code. This was the statute which laid the foundation of the 
Law of Sewers. It was probably composed by some learned, 
lawyer of the day, and, doubtless, Callis had, with an intensity 
of study, made the subject then, and for centuries afterwards, 
his own. It was simply yet artificially drawn, and by an 
able hand. The divisions were the commissions of sewers ; 
their powers, the inquiry respecting the matters of the com- 
mission, annoyances, and the remedies fo;r abating or destroy- 
ing them. The great statute was amended, enlarged, and 
explained by many subsequent laws, but until the time of 
William IV. was the very chief of the Sewers Acts, and, 
even at this day, it has lost but little of its pre-eminence. In 
the reign of William the system was, in a great measure re- 
modelled, the rights of parties were more plainly defined, and 
doubts which had long existed on several points were set 
at rest. 

This statute,* after re-establishing the Commission of 
Sewers, described with greater particularity than before, the 
works which were actually within the sewers jurisdiction ; it 
revised the jury system ; and it then entered upon and settled 
the much litigated question of new works, giving a large 
amount of dissentient power to owners and occupiers interested 
in them. Other powers as to purchases of lands and mort- 
gages were introduced. 

The next important Act was the 4 & 5 Vict., c. 45. It was 
not lawful to assess the level for contingent expenses, such as 
* 3 & 4 Wm. IV., c. 22. 
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surveys^ levies^ litigation, and ordinary charges. But by the 
new provision, a tax on each parish in the gross, according to 
the proportionate benefit or advantage derived to it from 
sewerage, was sanctioned, und%r the name of " The General 
Sewers Tax." 

So far, we have the general law of sewers in a great mea- 
sure free from all partial legislation. If we except such asb 
are made for personal profit, or for the benefit of proprietors 
and shareholders, or such as are made by the authority of 
drainage or other special Acts, sewers were for a long period 
exclusively regulated by commissioners appointed by the 
Crown. However, the Public Health Act of 1863 commenced 
the series of changes which has ratheir embarrassed this su1>- 
ject Even under that extensive jurisdiction, the existing 
powers of the old commissions and private drainage owners 
were jealously preserved. But a large amount of sewerage 
was nevertheless vested in this new government. The local 
boards of health obtained the command over nuisances. They 
had the right and duty of cleansing imposed upon them ; they 
were endued with authority to arrest the making of sewers not 
licensed by them, as well as to punish such as disobeyed 
their rules in this respect. They certainly could not meddle 
with new sewers out of their district, nor without leave, in 
invitosy as it was said, intrude upon private lands. But they 
had such a dominion as to render them second only to the great 
commissions. There was a general board likewise, but their 
powers have been transferred to the Privy Council. 

In the same year when these boards were created, the 
drainage of the metropolis was consolidated under one 
head. The Act, for this purpose, recognised the Bill of 
Sewers, and the other statutes, both general and local, con- 
fining the jurisdiction to a distance of about twelve miles 
from London. So that two main bodies of commissioners, 
besides the local boards, were thus exercising powers which, 
though not concurrent, partook of the same character. But 
this metropolitan commission was not destined to last long. 
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In 1855 an Act ''for the better Local Management of the 
Metropolis " received the royal assent. And a body corpo- 
rate, with perpetual succession and a common seal, was con- 
stituted. This was ".The Metropolitan Board of Works," 
entirely superseding the Act of 1848. In fact, the main 
sewers were at once vested in them, whilst all others, not being 
main, were taken from the old metropolitan commissioners 
and vested in the vestries and district boards elected under 
the new provisions, both the latter being also bodies corporate 
with perpetual succession and a common seal. Still, as the 
Old commission virtually expired, there existed only three 
important classes of officers as before. But in 1858 the 
Public Health Act was seriously interfered with by a statute 
commonly called " The Local Government Act," and as it 
ordained that it should be construed in company with the 
Health Act (though professing to amend that Act) ; that the 
powers of local boards elected under it should be the same as 
those belonging to its antecedent, and that the boards existing 
under the first Act should not be affected by it ; a fourth 
authority was evidently created. For the commissions of 
sewers were especially saved, as well as fhe rights of very 
extensive bodies of men acting under the authority of Par- 
liament or otherwise. Hence the new board became possessed 
of all the rule over sewerage which their contemporary 
derived from the Act of 1848. A subsequent statute, which 
was followed by other Acts, regulated the levy of that heavy, 
though useful, impost, ^^ The Main Drainage Kate." 

The drainage of land for agricultural purposes has for many 
years past been encouraged by the results of irresistible ex- 
perience. Matters upon this subject have attained such high 
consideration, that so lately as the year 1861, districts called 
** Elective Drainage Districts," were established by Parliament, 
with boards attached. These districts were strictly applicable 
to bogs, moors, or other areas of land requiring a system of 
draining, warping,* or irrigation, and they are under the 
* Turning, as it should seem. 
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control of the Inclosure Commissioners, in the first instance. 
They must not meddle, however, with any commission of 
sewers, nor with any district under the management of a 
local board of health, or of improvement commissioners, 
unless they can gain the consent of these oflScers. But, on 
the other hand, if they obtain that assent, or if they do not 
come within the limits mentioned, they constitute a fifth 
authority, and of an elective character. 

There is in this same Act a very much enlarged jurisdiction 
as to sewers. And the Inclosure Commissioners are ^again 
called upon to use their discretion in this matter. Upon the 
petition of certain proprietors of lands they may recommend 
new commissions for areas not hitherto submitted to such an 
authority, provided that such new commissioners shall not 
make any alterations in the old sewers without the consent 
of a special meeting of the old existing commissioners. This 
can hardly be called a sixth class, because these new oflBcers 
are invested with the same character as the others. They 
have similar (Juties to perform ; their rating powers corre- 
spond ; they catn make new works, preate mortgages, and take 
legal proceeds in furtherance of their respective ideas. 

Bat not only are these new areas contemplated, we find 
likewise, that the general law of commissions is amplified and 
more fully declared in the statute. Moreover, the duration 
of commissions is no longer limited to the life of the reigning 
monarch. The commission once issued, is to continue till 
supercession by the Queen, and she may fill up any vacancy 
in the body of thp commissioners by writing under her sign 
manual. 

We have now exhausted our space, and can only dis- 
cover an excuse for the Author's apparent want of perspicuity 
by remarking that a succinct narrative, such as we have 
given, is doubtless more easy than the jottings of perpetual 
legislative changes that must find place in a new edition of a 
work. 

To sum up the various authorities which, under an able 
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system of legislation, should be represented by a single Act of 
Parliament, we find the Ancient Commission of Sewers, to 
which the New Commission sanctioned by the Inclosure Com- 
missioners may be appended. 

The Public Health Act. 

The Metropolis Local Management Act. 

The Local Government Act, and 

The Elective Drainage Board. 

All these incidents will be found in the work before us. 
The commissions of sewers, their origin, the duties and 
powers of commissioners, the proceedings by them in the 
execution of their works, and against them for mistakes or 
transgressions, and a copious account of the drainage law, 
form the staple of the work. 

Before we conclude this review, however, we must advert • 
for a moment to a case of The Queen v. ffartouj which, 
is referred to more than once by the learned Serjeant* has 
given some dissatisfaction in the profession, and created alarm 
amongst the clerks of sewers. This was a case where the 
question arose whether an order of sewers must be confined 
to the original presentment. A jury of sewers presented in 
1851, that A., the owner of land in certain marshes, was liable 
to the repairs of a sea wall. An order was made in 1860, 
founded upon a commission in 1850, and the above present- 
ment ; that B. (a fresh owner) should repair the wall, and he 
was treated as owner upon the evidence of the marsh bailiff. 
The order was brought up hj^certiorari. For the prosecution 
it was contended, that a jury had presented the persons liable 
to repair ratione tenures, and the extent of their liability. It 
was said, that a change of ownership during the continuance of 
the commission needed not to have been presented, that the com- 
missioners might act of their own knowledge, or on information 
given them by their officers. It was also contended that notice 
to the defendants was not necessary ; that the danger might be 

♦ See pp. 167 and 183 of the work. 
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imminent^ and thkt the invariable rule of practice had been 
followed in this instance. They also referred to the Statute 
3 & 4 WilL IV., c, 22, s. 13, which, if it dispensed with a pre- 
sentment only where the ownership remained the same, "What 
effect," it was asked, " was to be given to the words, * and the 
owners and occupiers for the time being of such lands shall be 
Uable?'" . 

^ The court did not hear the other side, and made the rule 
absolute for quashing the orders ; the commissioners had not 
before them the proper information as to the sea wall being 
out of repair, even assuming that the defendant was the person 
liable to repair it. The commissioners did not proceed upon 
their own view or survey, but upon the evidence of the marsh 
bailiffs and others. The court held, that before an order is 
made upon a person to repair a sea wall there must be a 
presentment by a jury of his default. With reference to the 
sufficiency of the first presentment, the statute intended 
" such person, body corporate or politic," that is, the person 
or body politic originally presented. It would be a great 
stretch of judicial authority to add, " The owners and occupiers 
for the time being ; " " Though, if it were impossible to give 
effect to this part of the enactment without them, we should 
feel much pressed by his argument." * When there has been 
a change of ownership since the prese.ntment, either an order 
may be made upon the person already presented, or a fresh 
jury may be summoned in order to have a fresh presentment 
of the new owner.f 

The Author puts in a clear manner the question of " benefit 
or no benefit" from sewers, so as to incur assessment. 
Owners of defences," he says, J " are bound to the repair of 
them, upon the principle that every one should repair that 
which is his own." Again, " The owner of the Jand in ques- 
tion is interested in the defence, because he has an immediate 



• The argtunent of Mr. Lush. 

t i2. ▼. Warton, 2 Best and Sm., 719; 31 L. J., Q. B., 265; 9 Jur. 
N. S., 325. t p. 83. 
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benefit by the repairs, and would be subject to serious injury 
by the neglect of it."* " There must be " some benefit accruing 
from improvements done by commissioners of Sewers." f -^^^ 
again, quoting from Callis, " All such which reap profit, or 
sustain damage, should be assessed."} This is a very import- 
ant principle in sewerage, and it runs through the universal 
law of that subject. But we bave almost exceeded the limits 
usually assigned to reviews of this kind. Whatever may be 
the merits or defects of these new editions, we are not aware 
of any other books on the law of lights. And with reference 
to sewers, the edition of Callis, by Broderip, is now of an old 
date, so that looking to the new statutes and cases, we may 
congratulate their author upon standing alone, for the most 
part, in this particular also. There is, however, a curious 
circumstance connected with this assignment of exclusive 
authorship to the Serjeant. In reading the case of R v, fVartony^ 
with a view to criticise that decision, we found attributed to 
the Lord Chief Justice, in the report of that case in the Law 
Journal, \\ the following expressions: — ** According to Callis, 
p. 107 (whose work is the only one on the subject, and one of 
considerable weight and authority)," &c. 

We were surprised at this remark, especially as it regarded 
a work which had seen two editions, and it was not without 
reason that we consulted the Beport of that case on Best and 
Smith. It is but right to remark that not a word of what is 
said to have fallen from the Lord Chief Justice appears in this 
contemporaneous report. T We have likewise, without success, 
turned to the report in the Jurist** No such words appear. 
We must however, now leave the Author to the usually just 
discrimination of the profession. 

♦ p. 83. 11 31 L. J., Q.B., 273. 

t p. 83. 11 Best and Sm., 719, 730. 

I p. 87, citing Callis, 222. ♦* 9 Jur. N.S., 325. 
§ 31 L. J., Q.B., 652. 
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rpHE parliamentary session of 1864 closed without bringing 
-*- to maturity any valuable fruit of legal reform. It had 
opened with considerable promise^ the absence of all political 
excitement on home topics appearing to favour the intro- 
ductfon of judicious measures designed to remedy defects 
in our system of jurisprudence, about the existence of which 
there was little or no question ; while the horizon abroad had 
not yet lowered with, those dark and threatening clouds 
which seemed likely at one time to burst over the whole of 
Europe, but which afterwards happily passed over. At the 
period of which we speak and, indeed, throughout the whole 
of the late session, the law offices of the Crown were held 
by individuals of eminent ability. In the case of the Jjord 
Chancellor, his credit as a law reformer had been estab- 
lished by several successful and useful measures, introduced 
by him while a member of the Lower House, and there 
carried, chiefly through his own indefatigable zeal, and 
powerful advocacy. In that of the Attorney-General, his 
qualifications for an amender and improver of our laws 
were taken upon trust rather than tested by experience. 
A professional life devoted unremittingly to arduous prac- 
tice in the Courts of Chancery, even in the case of talent 
of the highest order, is not the best preparation for that ex- 
tended view of -the vast regions of jurisprudence which a 
lawyer is expected to take, on becoming the chief official legal 
adviser of the Crown. But while no measure of law reform 
had been associated with the name of Sir Roundell Palmer up 
to the period of his appointment as Attorney-General, yet 
possessing as he did the advantages and opportunities of that 
office, much was justly expected from his acute discernment, 
his calm and philosophical judgment, and the esteem and 
respect universally felt for his high moral character. The 
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session of Parliament therefore, which commenced in Feb- 
ruary last, presented excellent opportunities both for himself 
and for the Lord Chancellor ; for the one to win his spurs as a 
law reformer, for the other to uphold and enhance his reputl^- 
tion already acquired. It will be seen hereafter, how much of 
such results were realised. 

The first topic which appeared ripe for government legisla- 
tion, was one which in January last had undergone much public 
discussion, arising out of the extraordinary incidents which 
followed Townley's trial and preceded Wright's execution. 
The circumstances attending both these cases are so fresh in 
the recollection of our readers, that it will be unnecessary 
here to recapitulate them ; suffice it to say that they produced 
a vivid and lasting impression upon the public mind that the 
Home Office was entrusted with, or had assumed duties 
anomalous and unconstitutional; that under the plea of assist- 
ing I^r Majesty in the exercise of her undisputed prerogative 
of mercy, the Home Secretary had constituted himself the sole 
judge of an appellate tribunal, often reversing or neutralising by 
his single fiat the verdicts of juries, and holding an inquisition 
without the safeguards, without the authority, and especially 
without the salutary publicity of a court of justice. Later, in 
the still stronger case of Hall, tried at Warwick, where within 
twenty-four hours the most positive refusal was given to peti- 
tions for a reprieve for the condemned prisoner, on the ground 
that public justice could not be satisfied otherwise than by 
his execution, and yet the same individual who rejected the 
appeal yielded almost immediately afterwards to the pressure 
put upon him, it was manifest that the responsibility of 
deq^ing upon the life or death of a fellow creature was too 
grave to be intrusted to a single mind more especially if the 
decision were to rest upon the allegation of facts the truth of 
which could not be satisfactorily established or disputed. 
The remedy for such a state of things it was not difficult to 
discover. What the public required, and still require, is a 
Supreme Appellate Court, composed of the chief judges of the 
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land, analogous to the present Court of Criminal Appeal, but en- 
larging its jurisdiction, wherein capital cases, after conviction, 
shall be solemnly reconsidered, with a view to mitigation of 
the punishment of death, where circumstances have transpired 
since the verdict tending to reduce the character of the crime, 
or to throw a doubt on its having been actually perpetrated by 
the prisoner; or where the crime itself, even though the 
conviction appears to have been right, does not demand, for 
purposes of public justice, the absolute life of the condemned 
person. Such a tribunal, we contend, would greatly, if not 
altogether, allay the unsatisfied and uneasy feeling existing in 
the public mind, on the mode in which death is now awarded 
as a punishment for the highest crimes ; and the country has 
a right to expect from the government undertaking to provide 
for the public security, that every possible precaution should 
be taken, to prevent an innocent person from suffering 
unjustly. ♦• 

We did not, however, find that any measure was contem- 
plated by the government on criminal appeal, at the com- 
mencement of the last session of Parliament ; but on the first 
night of its assembling. Sir Fitzroy Kelly gave notice of his 
intention to introduce a Bill upon the subject, which was 
accordingly shortly afterwards read a first time. The provi- 
sions of that Bill provided for an appeal in all cases of felony, 
and consequently encountered considerable ppposition. It 
would have been better, we submit, to have confined the appeal, 
at all events in the first instance, to capital cases, where the 
mistake of a wrongful conviction cannot be subsequently cor- 
rected and is without the possibility of amends to the person 
injured by it. Doubtless the abstract principle is correct, tfiat 
if an appeal is requisite in one case, it is so in all ; but in legal 
matters, as well as political and commercial, it is very difficult, 
if not impossible, to carry out a principle to its fullest extent. 
In the County Courts no serious evil has been found to 
ensue from an appeal being only allowed in cases where 
the sum of money sought to be received exceeds a certain 
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amount. In commerce, free trade, in politics, liberty is cir- 
cumscribed. For some reason or other the second reading 
of Sir Fitzroy Kelly's Bill was postponed from time to 
time, on each occasion the Solicitor-General giving notice 
of his intention to oppose, without proposing any substitute 
for it, till ultimately it was withdrawn towards the end 
of the session, with numerous other Bills, which were then 
strangling each other in the same cradle. In the meantime, 
on the motion of Mr. Neate, which was assented to by the 
government, a Koyal Commission was promised to inquire 
into capital punishment and the mode of its infliction. This 
Commission has been since appointed, and is composed of 
some very able and some very incompetent men, not incompe- 
tent as to their general capacity, but as to their power of 
dealing impartially with a question upon which they have 
always expressed strong and decided opinions. The sittings 
of the Commission have not yet commenced, except proformd, 
when they were adjourned till next month. There is no 
doubt but that much valuable evidence will be elicited before it on 
the punishment of death, and as to whether it ought to be 
inflicted privately or in public. But the real question is, will 
the labours of this Commission lead to any useful result, and 
has not the public mind been long made up to the effect that 
it is impossible to abolish altogether capital punishment, now 
confined wisely, and within our recollection, to cases of treason 
and murder — for in attempts to murder, although the punish- 
ment remains on the Statute Book, it is seldom awarded where 
actual loss of life has not resulted from the crime ? 

People naturally ask each other this question, "Will any other 
punishment act as a sufficient deterrent, having regard to the 
facilities existing of taking away life, the opportunities every- 
where presented of escaping detection, and the abundance 
of valuable property on all sides inviting depraiation, to 
prevent villains from having recourse to murder for the safer 
and more effectual accomplishment of their crimes?" For after 
all our efforts to inculcate both moral and religious duty, in the 

VOL. XVIII. — NO. XXXV. F 
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present state of the world , we must be obliged to confess, that 
the fear of punishment is the most powerful motive to prevent 
offences. What other deterrent could be safely substituted 
for the fear of death ? Some persons affirm that criminals do 
not dread death at all, and that when they are about to commit 
offences they never think of the consequences. How is it, then, 
that we 80 rarely hear now of robberies and burglaries being 
accompanied with fatal violence to the inmates of houses or to 
the persons robbed ? It was far otherwise when burglary and 
highway robbery were capital offences. Then the aggressors 
gained nothing, nay they rather lost, by staying their hand ; 
now such violence is almost altogether unknown. But we 
grant that if the results aimed at could be obtained by any 
other punishment short of death, it would be our absolute duty 
to abolish it. Is this however so? Have we any secondary 
punishment that can take its place with any chance of its being 
equally formidable ? We must recollect that the spirit of our 
free country is altogether repugnant to degrading and painful 
punishments, which would exercise overwhelming terrors upon 
the prisoner from the anticipation of them, as well as acute 
suffering from their actual infliction. We have no torture, 
we think it hateful to imprison the culprit in a dark and loath- 
some dungeon, where in solitude year after year, till death 
comes as his release, he can expiate his crime. We feed and 
clothe our convicts well, we send them out of our prisons often 
half a stone heavier than when they were first locked up. 
Our penal servitude is carried on ordinarily in a healthful 
climate, not in pestilential marshes, where fever and malaria 
swallow up more victims than the gallows. We consider it 
our duty to restore the offender to his liberty as strong in body 
and as sound in mind, as when we first cropped his hair and 
put the prison clothes upon him. Would such punishments 
stay the hand, or arrest while hastening to its wicked end 
the vindictive passion of the slayer of blood ? What would be 
the example of them upon others, criminals in desire and 
intention, if not in the act itself? 
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True it is, that there are, and there must be ever, evils ia 
a public execution — wicked degraded men and abandoned 
women congregate about the scaffold, and ribald jests are 
heard, as they will .be always heard, where multitudes of 
the lowest class assemble — but can it be questioned, that a 
great and important lesson is taught that multitude by the 
awful spectacle they have witnessed ; and do they not carry 
home, aye thousands of them, a thrill of inward horror, 
which they may outwardly conceal, but which wiU come back 
unbidden to their thoughts, when they lie awake upon their 
beds, it may be imagining violence and wrong ? So that upon 
the whole, humanity itself demands the retention of the death 
punishment, for society has the first claim upon us, and we 
must not be unwisely merciful to the criminal at its expense. 
As regards the mode of performing executions, it does not 
seem desirable that they should be private ; for in no other 
way than' when done in public, could they operate so 
efficiently as examples to deter. For the effect at first 
produced by all the collateral circumstances which could be 
brought together to increase the solemnity of a private execu- 
tion on persons outside, would soon wear away. On the other 
hand, there is no reason whatever why executions of criminals 
should not take place, as in the times^of our ancestors, in open 
and unfrequented places, and not in the heart or vicinity of 
great cities. Tyburn was in the country, when the cart car- 
ried the murderer from the Old Bailey to the gallows-tree. 

Allowing, therefore, that the Royal Commission on Capital 
Punishments must be productive of some good, we altogether 
deprecate the system lately adopted by the government, of 
shifting their responsibility as law-makers, bound to introduce 
salutary and useful measures, upon the shoulders of Commis- 
sions. They did as much in the case of the Transportation and 
Penal Servitude Commissions, and they did the same last 
session, as regards the punishment of death. Those who un- 
dertake to govern the country for Her Majesty ought to be 
wiser than other men, and to be able to advise their royal 
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mistress what measures are for the public good. But if, on 
every occasion, instead of makiug up their minds on ioaportant 
questions, they are to go about holding an elemosynary hat for 
information to commissioners who are supposed to know less of 
the matter than themselves, it is obvious that our system of 
public administration must become ridiculous and contemptible. 
Not only so, but in addition to this, much valuable time is 
lost. For the public has generally made up its jnind long 
before the government, and the report of the Commission^ 
after several montlis hatching, has been sketched out in the 
columns of the Times several months before it appears. 
Thus, frequently a topic quite ripe for legislation is relegated 
to a distant session. 

The single measure introduced by the L6rd Chancellor 
during the parliamentary^* campaign, was his County Courts 
Amendment Bill, and even this, instead of being laid on the 
table early in the year, did not make its first appearance in 
the House of Lords till after the Whitsuntide recess. Why 
the production of measures of public importance should be 
deferred till a period when they can only be passed by a 
miracle, it is impossible to explain, but so it is. The House 
of Lords is almost without work. Month after month we 
read that their lordships met at five o'clock p.m., and that at 
twenty minutes past five they adjourned. We should think 
they would have been happy to do anything with anybody 
during the long summer evenings. How well qualified are the 
seniors of that grave and reverend assembly for the discussion 
and consideration of questions of legal reform, quite free and 
disentangled as these are from party, and likely under their 
auspices to go down to the Lower House without the 
blunders frequently discernible in the measures flung at them 
from thence in a hurry at the close of the session. Yet 
we find little or no attempt made by the House of Lords, 
with the Lord Chancellor at their head, to demonstrate 
to the nation the utility of their body, by initiating legal 
reforms which have been long asked for, as frequently pro- 
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mised, but never come to the surface. If ever the path of 
legislature was direct and readily accessible, it was in the de- 
partment of the County Courts. The Chambers of Commerce 
throughout the country, and all who have had practical experi- 
ence of local justice, have long been exclaiming on the necessity 
of a limited equity jurisdiction in these tribunals ; the poor in 
the provincial districts being at the present moment entirely 
without remedy in cases of small trusts, mortgages, and 
partnerships, the jurisdiction wherein now belongs exclusively 
to the Courts of Chancery. Much wrong and injustice are 
consequently comnaitted with total impunity, although in 
some cases the present Lord Chancellor's excellent Fraudulent 
Trustee Act has reached the offenders. The Courts of Chan- 
cery are still too remote and too expensive for the poor to 
be able to resort to them. On several occasions has that 
marvellous law reformer. Lord Brougham, the founder and 
parent of the county court system, introduced a Bill to con- 
fer equity jurisdiction upon the local courts, but without 
success. The time was however supposed to have arrived, 
in the late session, when such a measure could pass without 
opposition. To the astonishment of everyone, the Lord 
Chancellor's Bill, besides the matter of equity jurisdiction, 
was encumbered with other sections, calculated to result, if not 
framed for that end, in the abolition of the power of com- 
mitment by the County Court Judges, now found very 
valuable as a security to the creditor to enforce payment by 
the debtor. There were also other provisions in the Bill, for 
the reduction of the period within which debts up to a certain 
amount might be recovered, from six years, the term under 
the present Statute of Limitations, to one year. By a later 
section beer and ale drunk within any public-house could 
not be recovered by suit at all. These sections, no less 
than that curtailing considerably the power of commitments, 
were calculated to deprive the poor man altogether of credit, 
and in the case of the ale and beer score, savoured so 
strongly of class legislation, that petitions and remonstrances 
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poured into the House of Lords from all parts of the king- 
dom against the government Bill, insomuch that after its 
second reading without opposition on the part of Lords 
Brougham, Chelmsford, and Wensleydale, who although they 
expressed the strongest objections to many portions of it, were 
yet willing that it should go [into committee, with the view of 
preserving much good seed mingled with the chaff, it was 
summarily withdrawn by its author. Thus the whole subject 
of County Court amendment stands over till another session. 
That defects exist in the present system, and that valuable 
improvements in it might be suggested without difficulty, is 
beyond all question. The power of suing under the Statute of 
Limitations, might usefully be restricted to two years, the pre- 
sent period of^six being too long, having regard to the increased 
facilities of recovering" debts, the improved system of book- 
keeping, and the rapid turning over of profits. So also without 
depriving the poor man altogether of having a glass of ale or 
beer in the public-house upon credit, in this particular instance 
the period of recovery for the beer score might with advantage 
to himself, and without detriment to the publican, be limited 
to a single year. The common law jurisdiction exercised by 
the County Courts, might very safely be extended from £50 
to £100, and the provision so repeatedly urged by Lord 
Brougham mighty be adopted, of allowing a plaintiff in all 
actions whatever, and up to any amount, to initiate his suit in 
the County Court, leaving it open to the defendant, in certain 
descriptions of actions and in those involving claims above 
a certain amount, to remove the plaint into the superior 
court for trial. At present it is true that all actions what- 
soever may be tried in the local court with the consent of both 
parties, but as such consent is preliminary, and a condition 
precedent to the action, it is never given in the hope that such 
refusal may stay the action altogether. If Lord Brougham's 
plan were introduced, a plaintiff would have his option of 
bringing his suit in any court he might think proper, and 
the result would be that, in nine cases out of ten, the defen- 
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dant would rest satisfied with the tribunal selected by his 
opponent. If to these improvements were added* a limited 
jurisdiction in equity — a most valuable boon to the poorer 
classes in provincial districts — the whole character and 
status of the County Courts would be advanced and 
elevated, while the additional work thrown upon them 
would render absolutely necessary what is even now with- 
out it much required, ^^amely a re-arrangement and redivi- 
sion of the circuits, the creation of new districts, and an addition 
to the present number of judges. Already the rapid increase 
of the population in many places, since these courts were esta- 
blished in 1847, and many additional duties consigned to these 
officials, have rendered the satisfactory discharge of their onerous 
functions almost impossible, and the public interests suffer in 
consequence of the precipitate hurry in which cases are often 
obliged to be got through. The sittings of some of these judges 
are protracted to a period of eight or ten consecutive hours, 
(luring which almost every one of their five senses, in addition to 
the unremitting exercise of the understanding and judgment, is 
employed with scarcely a single interval, and human infirmity 
under such circumstances may very possibly sometimes 
occasion a failure of justice. Besides an increase in the 
number of judges, the question of their salaries deserves public 
attention. When the County Courts were first established, 
the judges were allowed to practice professionally, in the 
intervals when not judicially employed; but in 1852, by 
the 15 & 16 Vict., c. 54, s. 16, they were debarred from that 
privilege. By the 14th section of the same Act, as an equiva- 
lent for their being prevented from practising in future at 
the Bar, or as special pleaders, the maximum salaries were 
fixed at £1,500, but in no case were they to be paid less than 
£1,200. From 1852 till 1856 the salaries of the judges were 
raised at the discretion of the treasury from £1,200— their 
ordinary salary up to that time — in some cases to £1,250, in 
others to the maximum of £1,500, according to the increased 
number of plaints, and to the growing importance of the 
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business transacted in the 'several districts. But in 1856, 
Sir John Pakington brought forward a motion in the 
House of Commons, having for its object the remunera- 
tion of all the County Court Judges at the maximum 
amount. To this proposition Mr. Gladstone, then out of 
office, but having as he considered the amateur responsibility 
of taking care of the public purse cast upon him, nioved as 
an amendment that in future all the i^'udges should have only 
the minimum salary of £1,200 per annum, which was carried 
in a thin House. A greater piece of injustice was never com- 
mitted by Parliament and as Lord Lyndhurst said at the 
time, it was a gross breach of faith, after what had occurred 
in 1852. What stimulated the present Chancellor of the 
Exchequer to act in this manner, or to prostitute his eloquence 
to do wrong to a hard-working and deserving body of officials, 
it is not easy to say ; it is one of those mists through which 
Mr. Gladstone is seen darkly — but it has ever since created a 
dissatisfied and bitter feeling, as injustice will ever do,, on the 
minds of the County Court judges. And as nobody is better 
aware of this than the able Lord who sits on the Woolsack, 
we trust that even to spare an uncomfortable colleague, he will 
not allow this act of injustice to go much longer unredressed. 

Passing on to measures of legal reform, introduced or 
discussed during the late session, we come to the Punishment 
of Rape Bill, which passed the Lords after considerable dis- 
cussion, but was thrown out in the Commons. This was not a 
government measure, but though they did not put it in har- 
ness, they patted it on the back ; its object being to superadd 
flogging to the punishments now capable of being inflicted on 
persons offering violence to females. Now, although these 
offences are visibly on the increase, more especially those of 
aggravated assault, not amounting to actual violation of the 
person, and although punishments ought to be rendered as 
severe as possible, in order to deter scoundrels from the com- 
mission of them, yet we confess we regard Lord Ebury's Bill 
as an instance of retrogade legislation, and rejoice that this 
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attempt to reintroduce largely the element of degrading pun- 
ehments, against which the feeling of the country has gene- 
rally declared itself, signally failed. It is no less obvious that 
the whole question of secondary punishments has been up to 
the present moment very inadequately dealt with. The treat- 
ment of our convicts, since the discontinuance of transportation, 
has been hastily covered over by the ticket-of-leave system, 
which originated in our penal colonies, and has been dug up 
and transplanted thence to our own shores, where it can never 
permanently take root. Ill adapted to a densely populated 
region, abounding in facilities of disguise, in facilities of 
escape and locomotion, in facilities of plunder, and in the ready 
commixture and contamination of crime; ill adapted to a 
country redundant in free labour, and where the stigma of 
a conviction is almost an insuperable bar to honest employ- 
ment — force the system as we may, we shall sooner or later 
confess that, to extricate ourselves from a small dilemma, we 
have been setting thickly around us the seeds of a gigantic 
evil. It is not by such trivial Acts as the 27 & 28 Vict., c. 47, 
one of the scanty products of the session of 1864, that the 
vast and important question of secondary punishments can be 
considered solved and settled. Moreover it certainly is a very 
minute item in it, to decide whether or no or in what manner 
the holder of a ticket of leave should be punishable if he fails 
to produce his licence. What we demand is a comprehensive 
consideration of the great question of prison discipline, and in 
what manner it can best be rendered an adequate means of 
deterring from crime ; how its severity may be increased or its 
term be lengthened compatibly with the health and strength of 
the prisoner and with the spirit of our free constitution, which 
abhors very protracted periods of incarceration, and how we can 
utilise the labours of our convicts by employing them on great 
and expensive public works as has already been largely done at 
Portland, Whether it would not be possible, in remote military 
stations, in the less inhabited of our colonial dependencies, or in 
the healthier districts of the southern hemisphere, to make them 
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the pioneers of civilisation, without the evils which overwhelmed 
us with horror in Tasmania and in Norfolk Island. Whether, 
if we are to. keep our convicts at home, we should not imprison 
them in some of the small islands contiguous to our own 
shores, which might easily be purchased b; the government 
for that purpose, where escape would be as impossible as con- 
tamination with the rest of the conmiunity. 

Another measure very unsatisfactorily dealt with in the 
last session of Parliament, was that for the concentration of 
the courts of justice. Two years ago the legislature resolved, 
and resolved wisely, that there should be a palace of justice. 
It appeared consistent with reason and good sense, that courts 
built centuries ago, and an ugly excrescence when built, though 
somewhat enlarged from time to time, should be deemed totally 
inadequate to the business and the suitors of our own times. 
A reverence for ancient customs, and a predilection for pre- 
scriptive localities, might cling to these parasites of West- 
minster Hall, but it was evident that in our overgrown metro- 
polis, a more central spot for the judicial courts would im- 
mensely expedite and facilitate the despatch of public busi- 
ness. The position of that spot was pointed out at once 
by the public voice, and the government was expected to 
proceed in the execution of the design without delay, more 
particularly as specific funds were designated as available and 
appropriate to this great national work, without any increase 
of taxation. Yet last session questions were frequently put 
to the Attorney-General, at one time by Mr.' Mills, at another 
by Mr. Roebuck ; and to these answers were given, not exactly 
identical in language, but very similar in import. At one 
time the Attorney-General did not know; at another he would 
inquire; at a third, when it was almost the end of the session, 
a Bill would immediately be brought in, when it was quite 
manifest that if brought in it must be immediately dropped. 
Thus the public expectations were disappointed, and a matter 
well worthy of a talented ministry was suffered to languish in 
neglect. The Insolvent Debtors' Bill met with the same fate 
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as most of the other measures we have described. Late in the 
session Lord Brougham introduced a Bill into the Lords for 
the restraint of bribery and corruption at elections, consti- 
tuting them statutable misdemeanours punishable by fine and 
imprisonment with hard labour, for any period not exceeding 
two years. This Bill was afterwards withdrawn before a 
second reading from the Lords, and reintroduced by Sir Fitz- 
roy Kelly in the Commons, accompanied by a provision for a 
declaration to be taken by each Member on taking his seat that 
he had not directly or indirectly been party or privy to, or 
cognizant of, any act of bribery, with reference to his election, 
either before, during the period of, or after it. This Bill would 
doubtless have received considerable public attention and 
undergone much discussion had it been launched by its author 
early in the year, but as it was, the fast ebbing tide of the 
session left it high and dry upon the mud, whence it was 
somewhat ignominiously hauled back into port. 

The law reformer reviewing this brief catalogue of the 
legislative results of 1864, will have to lament the loss of 
much valuable time, and a heavy arrear hereafter to be made 
up. In fact the solitary dish set before us by the government is 
the Penal Servitude Acts Amendment Act, which was hashed 
mutton before, and now is hashed mutton warmed up again 
and garnished with a few additional pieces of toast. The 
question then naturally arises who is to be blamed for 
these things? Is it either of the chief law officers of the 
Crown, who are in every session of Parliament charged 
with the preparation of measures having for their object 
and tendency the perfecting or improving the machinery 
of our jurisprudence ? By no means. Both the Lord Chan* 
ceUor and the Attorney-General are known to be men 
of consummate ability, of very vigorous and enlarged under- 
standing and, doubtless, each possessed of the very best 
wishes and intentions. But they cannot achieve impossi- 
bilities. The enormolis amount of official business each of 
these individuals has to transact, the incessant demands made' 
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upon his time and industry by the various and diversified 
character of his duties^ and, in the case of the Attorney- 
General, a vast private practice in the most important cases, 
most carefully and ably attended to by him, — all these things 
render much attention to abstract questions of law reform 
a matter of very great difficulty, necessitating their grasp 
only by fits and starts, or in short intervals of rest. The 
fault is inherent in our present system, which supplies in- 
sufficient motive power for our cumbrous legal apparatus, im- 
wieldy from the additional loads so continually heaped upon 
it. Lord Brougham has so long perceived this, that he has 
more than once proposed the establishment of a distinct 
department of justice, which would create considerable relief 
to the Lord Chancellor and to the law officers of the Crown. 
Under such an alteration, the former would be relieved alto- 
gether of his duties simply judicial, except those of an appel- 
late character in the House of Lords, while he would continue 
to be Speaker of that House, and the principal functionary in 
the department of justice, where he could devote more ample 
time to the business of legislation. At present he is chief judge 
of the Court of Chancery, chief judge of appeal in bankruptcy, 
one of the chief members of the government, and as such 
called upon to take part in the political discussions of 
the ministry and in cabinet councils, in addition to the speaker- 
ship of the House of Lords, which involves constant personal 
attendance upon the Woolsack, and the hearing of appeals in 
the same House. With such numerous demands upon his at- 
tention, the most Herculean intellect can devote but little time 
to the preparation of measures which are thought requisite, but 
which are seldom at the moment actually indispensable. He 
has certainly very little temptation to become a volunteer*law 
reformer. But should the legislature carry out what the House 
of Commons assented to in 1857 without a division, on the 
motion of Mr. Napier, a new era in the history of legal 
reform might confidently be anticipated. The inferior mem- 
bers of the department of justice would be permanently 
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appointed, while the Lord Chancellor as its head, and chang- 
ing with the government of the day, would bear the respon- 
sibility of any measures either recommended or introduced. 
Were such an alteration in the office held by the Lord Chan- 
cellor carried out, he would have to be replaced as Chief Judge 
in Equity by a newly created functionary, equal in dignity and 
in the emoluments of his office to the Lord Chief Justice of 
England, and ranking next to him. On the other hand, the 
Attorney, as well as the Solicitor-General, might be ex officio 
members of the department of justice, where they could super- 
intend and control legislation, but would not be obliged to 
prepare it. ^ ^ 

Whether or no Her Majesty's Government may think fit 
hereafter to adopt the recommendation so frequently urged 
by Lord Brougham as well as by many other law reformers, 
it is quite certain that, unless something be done, it is not 
fair to saddle^ upon Lord Westbury a charge of inefficiency 
which he least of all men deserves. The present Law of 
Bankruptcy would have been far more perfect had his 
sagacious designs been allowed to be followed out. As it 
is, the curtailment of his plan renders another alteration of 
the law absolutely necessary. 

Let us conclude these remarks by expressing the hope that 
something goodly and substantial is being prepared for us 
during the present recess. There is the great and vexed 
question of criminal appeal, with its subordinate branches; 
there is the more accurate and specific classification of offences, 
on which the Lord Chancellor has already given his opinion, 
there being manifestly degrees of guilt existing even in the 
highest and most atrocious crimes. There is the point to be 
considered whether or no a plea on the part of the accused in 
capital charges should not be altogether abolished, and the 
prisoner put upon his trial in all such cases ; for Wright's case 
plainly points to this course. There are the amendments in 
the County Court judicature and practice, which may be 
successfully dealt with without any serious difficulty. There 
is the introduction of a, public prosecutor, the necessity for 
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which oflSce is recognised by the present uncertain and most 
unsatisfactory method of deaKng with oflFenders and offences in 
the ^rst instance, and by the consequent frequent stumbling 
blocks to justice and the escape of the guilty. 

Lastly, there is the consolidation or digest of the statutes ; 
a colossal work, but worthy of the progressive age in which 
we live, and of the genius and comprehensive intellect of 
Lord Westbury and of his possible successor ; a work most 
eloquently and convincingly urged and recommended by Sir 
James Wilde at the lute Meetfag of the Association for 
the Promotion of^ocial Science at York — a work which 
would render inccflparably easier the labours of future law 
reformers, and cause the science of jurisprudence to be intel- 
ligible and popular, whereas it is now most unattractive, intri- 
cate, and perplexed.* 



Aet. VI.— ROGERS' LAW OF MINES. 
The Laic relating to Mines^ Minerals^ and Quarries in Great 
Britain and Ireland: with a Summary of the Law of 
Foreign States ^ and Practical Directions for Obtaining \ 
Government Grants to work Foreign Mines. By Arundel 
Rogers. London : Stevens, Sons & Haynes. 1864. 

npHE rise and growth of mining enterprise in this kingdom 
forms the most memorable feature in its history, and, 
indeed, in the history of modem civilisation. To it may be 
traced, directly or indirectly, all the material advantages which 
have made England so great and prosperous. From it have 
been derived all those various processes of manufacture, all 
those branches of trade which have contributed to build up the 
vast commerce of this kingdom, and made it the richest and 
most powerful of modem nations. No part of our history is 
marked with such strong and striking traces of the national 

* We have insertedj this article as it reached our hands, agreeingTwith 
much of its contents, but without committing oui'selves editorially to all the 
opinions expressed therein. — ^Ed. L. M. & R. 
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character. Nor was it possible to find a more admirable school 
for developing those peculiar qualities — energy, perseverance, 
and manufacturing skill — which are now become typical of our 
race, and of which we are so proud. Mr. Rogers has therefore 
justly remarked that the law which relates to mines is of uni- 
versal importance. It aflFects all classes, the prince, the peer, 
the landowner, the manufacturer, and the artisan, in their 
several relations. It embraces interests of greater extent and 
variety, and, in their numberless ramifications, probably of 
greater pecuniary and commercial importance, than all the other 
property in the empire. Between it and every other branch 
of our jiuisprudence, criminal as well as civil, there Is more 
or less connection and interdependence. And in extend- 
ing one of its special departments — that of easements and 
servitudes — so as to meet all the cases that arise out of 
mining operations, our judges have made their most valuable 
contributions to the science of comparative law. It offers, 
too, a peculiar attraction to the lawyer in the fact that its 
elaboration has given occasion for a vast amount of litigation ; 
and to the aspiring student It affords a still more alluring 
prospect in the number of important questions which still 
remain unsettled by any authoritative and final decision. 

In the main, and considered as a legal compilation, the work of 
Mr. Rogers is a valuable contribution to our works on the law 
of mines. The plan upon which the book Is written Is excellent, 
and its author has dealt with the subject In Its relations to all 
the other branches of our law. In such a way as to make the 
treatise complete In Itself. Some portions of It certainly bear 
traces of hasty compilation, particularly the introductory 
chapters, to which we shall have occasion to refer ; and the 
whole of it is, we think, open to the charge of diffiiseness. The 
analysis of some of the cases where there have been conflicting 
decisions is needlessly long, and the chapter on local laws and 
customs would be much more useful if it were curtailed. A great 
many particulars and details are given, which might have been 
of use if placed in an appendix, but are useless in the treatise. 
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The convocations of 2 Jac. IL, and 26 Geo. II., and the 
whole of the Stannary Laws, are set out in full, and far 
from assisting only perplex the student. The same objec- 
tion applies to the section on Gloucestershire customs, 
where the award of the Dean Forest Mining Commissioners 
is given with scarcely any abbreviation. That greater 
conciseness would have been possible without in any way 
affecting the value of the treatise we feel sure. It is only fair, 
however, to remember that prolixity is almost unavoidable in 
the preparation of unoflScial handbooks : where the writer must 
be', concise on his own responsibility, and works for ever under 
the fear lest he " become obscure in trying to be brief." To 
use wise words lately spoken,* "the law should be clear, 
because simple in its principles though diffuse in its details, and 
compact in form, because well collated though compendious in 
grasp." But this compactness we can never hope for until our 
text-books, converted into official digests by those who speak 
with authority and not as the scribes, supply the existing void 
between the "succintness of a maxim and the detail of an 
individual case." 

We have, however, to thank Mr. Bogers for giving us in the 
perusal of his first seven chapters the opportunity of contrasting 
the law which governs the ownership and working of mines in 
this with that of other countries. The records of the earUer 
attempts to develop our mineral resources, show that this, in 
conmion with every other part of our law, assumed its present 
form by the same slow and almost imperceptible movement 
which lifted the great bulk of. the people into political and 
commercial freedom. During the period of their occupation, the 
Bomans not only tested the nature and value of the metallic 
minerals in this island, they worked and reduced them on a 
large scale. During the Saxon and Danish occupation, the arts 
of working and smelting metals seem to have been almost 
entirely lost. By gradual steps they were regained, though 

* Address of Sir James Wilde to the Social Science Association at York 
Sept. 23, 1864. 
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only imperfectly, in the first three centuries after the Norman 
Conquest. But most of the iron and steel so much needed for 
the manufacture of arms was imported from abroad, chiefly from 
Spain. So little explored indeed were the vast fields of iron- 
stone which lay beneath the soil that we find a statute of 
Edward m. providing that " iron made in England, and iron 
brought into England and there made, shall not be carried out 
of the realm on pain of forfeiting double to the king." * It 
is curious to turn from the old statute to the mineral statistics 
of the Mining Record OflSce, and learn that nearly a hundred 
millions of tons of mineral produce were raised in the year 
1862-63, and that this produce, the value of which was little 
less than forty millions sterling, was free to go, in obedience to 
the natural laws of supply and demand, to every quarter of the 
globe. ^ 

But by the time the statute of Edward III. was passed, 
men had grown dimly conscious of the wealth that lay beneath 
and sometimes at, [their very feet. It is true that three 
centuries more were to be passed before Dudley was to reduce 
all the metalhferous minerals into obedience to the agency of 
those beds of coal which lay near them. But the forests 
afforded a supply of wood which seemed inexhaustible to the 
wants of those days, and which was always at hand. In those 
districts where iron, tin, copper, or lead ore was accessible — in 
Derbyshire, Cornwall, and Devon, and the Forest of Dean — 
men began to appropriate and turn it to account. And here 
began a conflict of claims as to the ownership of and right to 
work minerals, from which has gradually been elaborated the 
system of law dealt with in the bulky volume before us. 

It begins with a short summary of the Roman law of mines, 
which, in fact, forms the basis of, and proper introduction to, the 
subsequent sketch of the laws existing in other European 
countries, and in many essential particulars has an important 
bearing on our own. The main principle of the civil law 

♦ 28 Edward m., c. 5, 
VOL. XVIII.— NO. XXXV. G 
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that all mines, minerals, and quarries, and, indeed, even the 
soil itself, belonged to the state by right of conquest is plainly 
discernible in the early records of mining adventures in this 
kingdom. The early notices of mines in England which are 
discussed in the chapter on the rights of the Crown, leave no 
doubt that it existed in the most unqualified form, and 
Mr. Rogers certainly does not overstate the result of his 
inquiry when he says that " we find the Crown or its grantees 
exercising a very remarkable authority over every kind of 
metallic mineral. They regulate the sale and export of all 
tin throughout the counties of Devon and Cornwall, enjoy 
ancient duties and impose new ones, receive payments in 
various forms from all persons engaged in mining or smelting, 
and claim a right to purchase, or rather to take at will, all the 
tin at a valuation wheresoever found, and whether in a raw 
or metallic state." * But the pretensions of the Crown were 
extended by Henry m., and by the second and third Edwards, 
in a way which shows clearly that the principle of the civil law 
had been ftdly adopted as a royal prerogative. The asser- 
tions of ownership made by Henry HI. over the whole 
mineral tracts of Devon and Cornwall; the seizure by 
Edward II. of lead and silver mines in Westmoreland; the 
leases and grants made by Edward HI. of tin, lead, gold, 
and silver in waste districts in Gloucester and Devon; the 
grant made by Henry V. of all silver and copper mines 
in the counties of Northumberland, Cumberland, and York- 
shire, and the other grants which appear to have been subse- 
quently made by the sovereign,! afford the strongest evidence 
that a claim was made by the Crown to all mineral measures 
lying under all the soil of the kingdom. It would be more 
strictly correct to limit the claim to metallic mineral measures, 
using the word metallic in its popular sense. For we find 
no traces of a claim to, or a royalty in respect of coals or other 
non-metallic mineral, and Mr. Rogers accounts for this by 

♦ P. 84. 

-f Many of these grants are set out in full in tbe Case of mines. 
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the fact that the extent and value of our coal formations were 
not even suspected until long after the pretensions of the Crown 
had yielded to the reasonable demands of the people. 

But before the time came when the prerogative of the Crown 
was to be brought within its present narrow limits, a curious 
movement had taken place in all those mining districts where me- 
tallic ores abounded, and in this movement we find- the strongest 
internal proof that the prerogative of the Crown was accepted 
in its fullest extent by the landowner. In Cornwall and Devon, 
in the moimtains of Derbyshire, in the wide forests of Glouces- 
tershire, and in Cumberland — ^wherever, in fact, ore of any kind 
was readily to be found — the inhabitants of the surrounding 
district availed themselves of the title set up by the sovereign to 
the mines as against that of the landowner, or lord of the manor. 
Gradually — by express grant in some instances, but usually by 
that kind of quiet encroachment which so soon crystallises into 
a custom — the people of those mining districts gained large 
privileges of searching for, working, and reducing, the ore lying 
under waste or enclosed lands, upon certain terms of payment, 
Bometimes to the Crown exclusively, sometimes to the Crown 
and the owner of the surface.* 

These privileges became so well established that they were 
successfully maintained as customs up- to recent times, and 
have with some modification been preserved by the provisions 
of comparatively recent statutes. The privileges conceded to 
'dinners " of Cornwall, Devon, and Somersetshire, to the ^^ free 
miners " of Gloucestershire, and the lead miners of the High 
Peak, were evidently obtained by the express grant or tacit 
permission of the Crown. And the extent to which the adven- 
turer was allowed in many districts to interfere with the surface 
ownership is due to the anxiety shown by the Crown that 
mining enterprise should be as much as possible encouraged. 

The customary privileges, however, of these mining districts 
stood entirely on their own footing, and were always local. 

* Vide precedents adduced in the Case of Mines. Some reserve exclu- 
ttTel7 to tie Chrown ; others give a portion to the owner of the soil. 

g2 
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The evolution of the general principles of the common law 
went on gradually, but surely in the same way that the whole 
system of our law has grown. The first step taken, was to 
attack the high prerogative which had been built up by the 
Crown. At first the subject landowners appear to have acqui-i 
esced in the principle on which it was based, and confined 
themselves to complaints of the gratuitous damage which they 
suffered in consequence of the operations of the adventurers. 
Then came petitions that they should be allowed the free sale 
of the mineral produce as a set-off" against the damage done 
to the surface. At last, in the reign of Edward III., we 
find the murmurs rising to such a height that they reach 
his parliament, and gain the constitutional expression of a 
belief that the king's grant could only extend to his own 
demesne. Before this, in the . reign of his grandfather, 
Edward I., in an assize of disseisin, a more than usually bold 
litigant had denied the right of the sovereign to grant such 
easements in the freehold of the subject. We only know that 
the defendant thereupon prayed aid of the king. Doubtless 
the plaintiff* was summarily put to silence. At last, in the year 
1658, the great Case of Mines brought to an issue the main 
question as between the subject and the Crown, and established 
the distinction between mines royal and base mines, which has 
proved to be so important to the interests of the individual and 
the community. In the argument for the Crown in that case, 
it was maintained that all mines of gold and silver, whether in 
the lands of the Crown or the subject, belong to the Crown by 
prerogative. It was also maintained that all mines of copper 
and tin belonged to the Crown, because silver was always found 
intermixed with these ores. The first position was affirmed by 
the judges, but the second was so opposed to known fact that 
the judges declined to accept it. They imanimously declared 
that, " if the ore or mine in the soil of a subject be of copper, 
tin, lead, or iron, in which there is no gold or silver, in this case 
the proprietor pf the soil shall have the ore or mines, and not 
the Crown by prerogative, for in such barren base metal no pre- 
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rogative is given to the Crown." The barren base metals, so 
worthless^ the eyes of royalty that they were beneath the notice 
of the royal prerogative, were thus handed over to the energy, 
enterprise, and skill of the people. The precious metals which 
were retained for the purposes of coinage, and *^ to support the 
dignity of the Crown," were raised in this country, during the 
year 1862-63, to the value of £200^000, and of this only a small 
proportion went to the Crown. The base metals and mineral 
productions raised during the same period, were valued at 
nearly forty miUions sterling ! 

But the retention of these '* royal mines," as Sir Edward 
Coke calls them, gave rise to much dissatisfaction ; for it was 
decided (three of the judges dissenting) that the mere circiun- 
Btance of an intermixture of precious metal with base metal caused 
the prerogative to attach, and made the mine a mine royal Even 
Kowden himself, in his note to this celebrated case, protests 
against the unreasonableness of this decision. To have main- 
tained it strictly, would have put a stop to all spirit of mining ad- 
venture. With wise moderation, therefore, it was resolved that 
a fair compromise should be made. This was effected by three 
statutes* which provided that where any claim of the Crown to 
any mines of copper, tin, iron, or lead as mines royal was estab- 
lished, it should not in any way affect the private ownership of 
such mines, but should give to the Crown or its representatives 
the option of purchasing any of the ore worked from such 
mines before its removal, on payment of £16 per ton for ore in 
which there is copper ; £2 a ton for ore in which there is tin ; 
for iron ore £2 a ton, and for lead ore £25 a ton. The tin in 
the counties 'of Devon and Cornwall is excepted from the 
provisions, and the right of the Crown to precious metals not 
intermixed with copper, iron, tin, or lead remains as it was 
before these statutes were passed, f 

The present Solicitor-General, in his work on the law of 

♦ 1 W. & Maiy, c. 30 ; 5 W. & Mary, c. 4; 35 Geo. IIL, c. 134. 
t We are informed that this right of pre*emption has never been exercised 
•effectually. 
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mines, says, "the right of the Crown to mines in which gold 
and silver are found unaccompanied by these metals (tin, 
copper, iron, and lead) would, if the case should arise, be a 
matter of some doubt ; * such right, however," he adds, " as 
well as the right to mines of pure gold and silver, seem, too 
remote to call for discussion." The question, however, was 
raised sooner than he expected. Within the last few years the 
discovery of gold in the quartz rocks in North Wales has led 
to their being profitably worked. In all cases the Crown has 
exercised its prerogative and commuted it for a royalty. In 
the case of the Vigra and Clogau Mining Company, it receives 
one-twelfth of the gross yearly amount of sales. 

The Crown still retained its right to all minerals under the 
high seas, and upon or under the seashore, to the surface of 
which it is entitled. But when the limits of the seashore were 
reached, it was^^found that the question as to what formed the 
seashore involved interests of the greatest importance. It had 
already been laid down that the seashore extended between 
ordinary high and low water marks, when the meaning of 
the term " ordinary high and low water marks " became the 
subject of exhaustive discussion, followed by a final settlement 
of the point. At the south-west end of the South Wales 
coal basin, lies a large tract of level sea marsh, the surface of 
which is of merely nominal value, and the ownership of which 
had never come into dispute. But as the coal-measures in the 
district were opened and worked out, the workings were carried 
down towards the sea level, and underneath a large tract of land. 
The colliery owner had extended his workings a long distance 
beyond the high water at spring, but not beyond the high 
water at neap, tides, when the Crown laid claim to all the mea- 
sures of coal lying between these limits, and out of two claims 
thus made, arose the leading cases of the Attornej/^ General 
V. Chambers y and of the Attorney-General v. Rees. The 
masterly opinion in which Baron Alderson conveyed to 
the Lord Chancellor the advice of the judges appears to 

♦ Collier on Mines, 2nd Ed., 1855, p. 2. 
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have definitely settled the question. Rejecting the defini- 
tion of the civil law, namely, "that part of the seashore 
which is bounded by the extreme limit to which the highest 
natural tides extend, ^ quatenus hybernas Jluctus maximus 
excurrity^^ he proceeded by an elaborate argument to show 
that the limits of the sea-shore should be taken at the line 
of the mediiun high tide between the springs and the neaps 

throughout the year. The Lord Chancellor adopted this 
opinion, and decided in accordance with it that the limit of 
the high tide line was " the medium filum of all tides through- 
out the year, including the spring tides, equinoctical tides, and 
ordinary tides." 

Having sketched the growth and development of the law 
of ownership in mines and minerals to its present state in this 
country, it will be instructive to contrast it with that which 
obtains in other countries. This we are enabled to do with 
the assistance of the summary given by Mr. Rogers in his 
third chapter, for which he claims credit as the "first 
attempt that has been made to bring before the English 
lawyer the leading principles of foreign mining laws." We 
cannot help regretting that it has not been more success- 
ful. The most important part, that, namely, which relates 
to the French law, has not been drawn up with either 
method or judgment. It was quite imnecessary to set out 
"m extenso^^ the law of 1791, the provisions of which were 
ahnost entirely set aside by the law of April 21, 1810, 
as, indeed, is expressly stated in the introductory sentence to 
that law. This part of the letter-press, too, has been so care- 
lessly revised that it could not possibly have been corrected by 
a person acquainted with the French language. We note no 
less than three serious errors in the 5th and 6th articles of the 
laws of 1791 (p. 27) which ought never to have crept into the 
text, and similar errors are repeated on almost every page of 

' this section. We are bound, however, to add that, with this 
exception, the work, so far as we have had occasion to test it, 
has been executed with conscientious correctness. 
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There seems to be some difference of opinion amongst the 
writers on the French law of mines^ as to whether the Crown 
originally claimed any property in them. It is difficult to 
understand how any doubt could have arisen on the subject. 
The Crown constantly exercised the right to authorise the 
entry for mining purposes on the lands of the subject, it super- 
intended the mining operations so authorised, and exacted a 
royalty of a tenth of the produce. In these three facts we have 
the most conclusive proof that the sovereign considered and 
treated the minerals lying under the whole soil of the kingdom 
as royal property. Indeed, with the exception of the princi- 
pality of Liege and the County of Limbourg we find that all 
the sovereign princes of Germany and the Crown of Spain 
claimed and maintained their right to mines as part of their 
regalia. They exercised the right without question by making 
grants to their subjects, and made reservations sometimes of a 
tenth or a twentieth, sometimes of a share in the net profits 
of the mining enterprise or a fixed commuted payment. 
Though it is impossible in any instance to trace the exercise 
of these privileges beyond the eleventh century, there can 
be little doubt that as in England the prerogative was 
simply an expression of the civil law. But in England the 
spirit of individual independence asserted itself as vigorously 
in this as in every other matter, and never rested until 
it had obtained for the subject a complete and unfettered 
ownership in his land. On the European continent, and in 
those parts of America which were colonised by Spain, 
the principle of the ownership of the state has been 
retained, though it has everywhere been modified more 
or less by positive laws passed for the purpose of 
fostering mining enterprise and manufacturing industry. 
These laws have, in the case of Germany, Austria, Bussia, 
Italy, Spain, and Mexico, been framed in their essential 
features on the model of the French laws of 1810. A 
short description of the French law, therefore, will in the 
main represent that existing over the European continent. 
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AH mineral substances under or on the surface of the land 
are distributed by the law of 1810 into three classes — mines, 
minerals, and quarries. This distribution, though precise, is 
both unscientific and arbitrary. For instance, under the head 
" mines," all metallic substances — coal and " fossil wood" — are 
ranged ; under that of " minerals," aluminous earth and peat ; 
and under " quarries," not only the various kinds of stone and 
clay used for architectural and manufacturing purposes, but . 
" all earthy substances, and flint stones of every kind." Vice- 
Chancellor Kindersley, on the leading case of Darvill v. Roper y* 
bases the meaning of the word ^^ quarry," on the method of 
working. 

" The most accurate distinction between mines and quarries," 
he observes, " is that where you are working sub-dio after having 
removed the surface so as not to leave any roof, that is what is 
called quarrying ; ' mining ' is when you begin on the surface, and 
by sinking shafts you work underground in a horizontal direction, 
making a tunnel overhead." 

The definition of the French law is based entirely on the 
nature of the thing worked, and expressly provides that they 
may be worked cl del ouverty or with " subterranean galleries." 

The right of working all the substances thus classed f is vested 
in the state for the public good, and no mines can be worked 
but by a government concession. The laws of 1791 (Art. 10) 
allowed no concession to be made until the first ofiTer was 
made to the owner of the surface; and he was given six 
months to make his election. By the new law of 1810, this 
privilege was withdrawn, and the proprietor and adventurer, 
whether native or foreign, are put on the same footing : the 
discretion of selection being left absolutely in the government 
(Art. 16), which also regulates in the concession the interest 
to be derived by the owner from the produce of the mines 
(Art. 6). A concession of mines gives an absolute freehold 

* 24 L.J., ch. 779. 

f The first Article of the Laws of 1791 still appear to be in force. If so 
the powers of the government are limited to 100 below the sur&ce* 
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estate in the mines . conceded^ which is transmissible in the 
same way with all other immovable property; but no sale or 
division can be made without a government authorisation in the 
nature of a new concession. 

Before any adventurer can begin to search for minerals in 
the lands of another^ he must either obtain the consent of the 
owner or licence from the government TBe owner has, 
however, a right to be heard against such a concession. The 
concessionaire is always bound to indemnify the owner, and no 
mining operations can be carried on within a distance of 109 
yards (100 metres) of walled enclosures, curtilages, or build- 
ings, without the formal consent of the owner. The only 
privilege accorded to the owner of the soil is that of searching 
on his own land without a licence from the state, and the 
right to work the substances classed under the head quarries, 
both sub-dio and by means of subterranean workings, subject 
to certain government supervision. The concession of a mine, 
even to the owner of the spil, creates a new property, distinct 
from that in the soil, and is thus obtained. The intending 
concessionaire presents a petition to the pr^fet of the depart- 
ment in which the property lies. To this petition is attached a 
plan, on a large scale, of the surface, the minerals under which 
it is proposed to work. This petition is entered on a regis- 
ter; the fact of its having been presented is made public 
by advertisement* and proclamations, and notices of opposi- 
tion to the application are received during three months 
following the presentation of the petition. At the expiration 
of three months the pr^fSt, assisted by the government 
engineer for the district, hears the parties for and against the 
concession, and sends a report to the Minister of the Interior. 
The opinions expressed in this report are intended to govern 
the minister's decision, but up to the issue of the decree of a con- 
cession, opposition to it is admissible. In respect of every 
concession the state reserves a fixed or dead rent of ten francs 
per annum for each square kilometre conceded, and a royalty 
in the shape of a duty to be imposed annually upon the produce 
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of the mine. This duty is never to exceed five per cent, of 
the net produce, and may be compounded for. Provision is 
made for the formation of a sinking fund, the disposal of 
which is in the hands of the Minister bf the Interior, to be 
applied in favour of proprietors who have suffered through 
losses or accidents. And for the encouragement of those 
who are engaged in operations of unusual difficulty, a partial 
or entire remission of royalty may be made when thought 
desirable. The produce of the fixed or dead rents and duties 
forms a special fund, which is applied to the expenses of 
the mining department. "Quarries," that is to say, all 
substances ranged under that class may be worked either 
sub'dio or by underground galleries without a concession. 

It would appear that though the privilege of allowing minerals 
to be worked is vested by the laws of 1810 in the state, the 
552nd Art. of the Code Napoleon makes the owner of the sur- 
face, owner of everything above and below it ; and that so much 
of the laws of 1791 as are not repealed by those of 1810 remain 
in force. Much discussion has arisen in the French courts in 
attempting to reconcile the article in the code ipith the two sets 
of laws. In the main, however, the above statement correctly 
represents the present state, not only of the French, but, with 
some variations, of the continental laws as to the ownership 
and working of mines. Except as to details of administration, 
Belgium has adopted the whole body of French mineral law : 
the only deviation in principle being the retention of the pre- 
ference accorded to the owner of the soil, which was given by 
the French law of 1791. The general practice of the German 
States is quite in {iccordance with the principles embodied in 
the French law : though in no case, we believe, has the 
French code been itself adopted. In most instances, the prac- 
tice is based upon customs, which, in their origin and growth, 
bear a striking likeness to the customs that have obtained in 
Cornwall, Devon, and Derbyshire. In Prussia the French 
law of 1810 has been retained. Austria, Spain, and Italy 
have codes of their own ; but in all material respects each of 
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these codes is the same with that of France ; and in many 
particulars has adapted or adopted its provisions. In Bussia 
alone on the European Continent, do we find the royal pre- 
rogative limited, as with us, to mines and minerals under the 
Crown lands. But it must be borne in mind that the domains 
of the Crown are of immense extent, and that it retains an 
absolute control over the sale of all minerals. The landed 
proprietors have managed to obtain for themselves an absolute 
right to all the minerals, precious and base, lying under these 
domains. In the Northern states of America the ownership 
is placed on the same footing as with us. 

Mr. Bogers observes with respect to the continental law, 
that " the consequences of the assumption of a royal property 
in mines and minerals were supposed to have been beneficial 
to the interests of commerce." In its early efibrts, there is no 
doubt that a great stimulus was given to mining adventure, by 
affording an unlimited liberty of search. Such a power, 
however, becomes not only useless, but directly injurious so 
soon as any progress has been made in the development of 
mining and mtnufacturing industry. It is true that the 
state is the ultimate owner of the minerals under the soil as it 
is of the soil itself. But the less it interferes with or controls 
the usufructuary the better will it be for the state itself as 
well as for the individual. We need no illustration of this 
truth so long as we have the wealth, greatness, and resources 
of this country to point to. For there can be no doubt that 
the position we occupy is chiefly due to the unqualified 
freedom with which every one \s allowed to acquire, to enjoy, 
and to develop the capabilities of the soil he has acquired. 
"Do you see that pit?" said a large colliery proprietor to 
a friend whom he was showing over his collieries, " I got 
£30,000 put of that. Do you see that other pit? Well, 
I put the £30,000 into that." In these two sentences we 
have the spirit of English enterprise flashed out upon us. 
Such a temper would never have endured the state control 
which would have been for ever limiting or directing its 
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operations and claiming a share of profits it had neither risked 
nor done anything to gain. Freedom to do or not to do, to 
go about things in one's own way, to venture what one likes, 
and to have whatever one's honest skill and industry can 
get ; the consciousness that one cannot be interfered with in 
any way by the state, these are the conditions which have 
enabled us to build up our material and our political greatness. 



aet. vil— ceiminal prosecutions.* 

npHE ancient forms of procedure, which still substantially 
-■" prevail in the practice of our Criminal Courts, have 
much to recommend them, as component parts of a wise 
system of police, protective and detective, and of legal ad- 
ministration, intended, and in many respects adapted, to the 
pure administration of justice. On a close examination, this 
old system will be found to appeal, in many of its details, to 
the highest moral and social considerations, and to repose for 
the most part on the generally accepted principles of criminal 
jurisprudence ; but it is at the same time marked by a tradi- 
tional deference to what we incur no odium now by regarding 
as prejudices, as well as by a recognition of sentimental ideas, 
which, to the minds of many, are of a very questionable nature; 
for, instance, that it is the right of every Englishman, of his 
own authority, to put the criminal law in motion, a dogma 
which lies at the foundation of the existing system of prosecu- 
tion, but the logical consequences of which do not appear to 
have been well considered. Then there is a strong feeling 
in favour of the unqualified publicity we practise in all our 
police investigations, although it can be easily shown that such 
unqualified publicity must be prejudicial to that which is the 

* A paper by Boben Stuart, Barrister-at-Law, read in the Jurifl- 
prudence Department of the National Association for the Promotion of 
Social Science, at the Annual Meeting held at York, September 1864. 
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great object of criminal procedure^ the fair and impartial trial 
of the accused, and other blots, if they may be so called, of a 
similar nature on our professional escutcheon might be pointed 
out. 

It will have been observed from the question which this 
department has proposed for our consideration on the present 
occasion, that it is with the institution and conduct of criminal 
proceedings that we are to concern ourselves — ^in other words, 
we are to consider, firstly, on whom, or on whose, or on what 
responsibility, the duty of detecting crime, and prosecuting 
offenders, ought to devolve ; secondly, the regulations that are 
proper for the apprehension and custody of the accused, with a 
view to trial ; thirdly, the method and form of that trial and 
the verdict ; and fourthly, the means by which the punish- 
ment to be inflicted on conviction may be made certain and 
deterrent; and lastly, there is the subject of criminal appeal. 

!• On whom, or on whose, or on what responsibility, the 
duty of detecting crime and prosecuting offenders, ought to 
devolve. As many of my hearers]]are aware, this subject has 
for many years largely engaged the attention of Parliament, 
the public, and the legal profession ; and the appointment of 
a public prosecutor, along with the total abolition of the grand 
jury, have been seriously proposed. The first is a less 
doubtful reform than the second ; nor are they necessary to 
each other. They both stand on their own ground, for there 
may be private prosecution without a grand jury, or public 
prosecution with a grand jury, or vice versd. I shall therefore 
consider them separately. And first, of the appointment of a 
public prosecutor. It cannot, I think, be disputed, that the 
intelligent opinion of the country favours the abandonment 
of the existing system of prosecution, and the substitution of a 
procedure more in accordance with that which has long been 
accepted as the true definition of crime, that it is an offence 
rather against the state than against the individual. Indeed it 
has always appeared to me that such a definition of crime 
necessarily and logically disposes of the question, for if it 
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be true the offence is against the state^ it stands to reason 
that it is the state that ought to deal with the offender, lay 
hold of him, try him, and when convicted punish him. But 
then, as I have said, and as we are still often reminded, it is con- 
sidered to be the right of every Englishman, that is, of every 
Englishman who has been injured in his person or property, 
to put in motion the criminal law ; a principle, however, which 
might be satisfied by imposing on the private party the 
duty of giving the necessary information to the authorities, 
so as to enable the latter to put in operation the state 
engine of justice. But as actually practised, I am not 
prepared to admit the soundness of this principle. It is 
not only inconsistent with the true character of crime as a 
a public offence, but it arms private individuals with an 
alarming, and I venture to think unconstitutional power over 
their fellow men ; and it is therefore incompatible with true 
and soimd views of social liberty, one of the first conditions 
of which would appear to be, that it should not be put in 
peril excepting on the authority and responsibility of the 
same power which conferred it. But the private prosecutor 
cannot have any adequate sense of public responsibility in 
his proceedings ; and he is deficient, or at least comparatively 
deficient, in the means of procedure, and above all, he 
cannot bring to the trial of the accused the calm, unimpas- 
sioned feeling and motive that ought to characterise an in- 
quisition which may result in the loss of life or liberty to the 
accused person, and which from the very nature of his oiBSce 
must more or less actuate a public prosecutor. Considerable 
light has been thrown on this question by the eighth report of 
the Criminal Law Commission, That report contains a very- 
clear and able resume of the evidence taken before the com- 
missioners, and concludes with a very strong expression of 
their opinion in favour of the appointment of a public 
prosecutor. When therefore it was presented to Parlia- 
ment, and its contents were known, it attracted a great 
deal of attention, giving rise to very keen discussions. 
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which were maintained by those who on the one hand 
approved the report, and, on the other, by those who are 
opposed on principle to any serious inroad on the then 
and still existing system. Perhaps indeed, among the Blue 
Books of modern times, none has ever so ezcited the public 
and professional interest as this same report ; an interest, 
be it observed too, that was ezclusively owing to the nature 
of the subject, and not in any respect to the circimi- 
Btances under which the conmiission was issued. The com- 
missioners themselves were gentlemen of great respectability 
in the profession, and when I mention the names of Sir 
Edward Syan, the late Mr. Starkie, Mr. Yaughan Bichards, 
Mr. Amos, and the late Mr. Justice Wightman, you may 
understand and appreciate the intelligence and fidelity with 
which they applied themselves to their important work. 
The commission itself was issued on the 22nd day of 
February, 1844, and the commission presented their report 
on the 5th of July in the following year. And whatever 
we may sometimes hear about other commissions, no one 
who has attentively read the one we are considering, could 
justly impute to the commissioners any laches in their 
conduct ; and I take leave to say that time better or more 
usefully spent in the public service by public officers con- 
cerned for the public interest could not be pointed out than 
the eighteen months that were occupied in the consideration 
and preparation of the report in question. The manner 
by which they collected evidence was not by examining the 
witnesses orally, but by means of a circular which was issued 
amongst those of the profession (upwards of 120 in number) 
who were considered more peculiarly skilled in the subject 
of criminal procedure, and, therefore, better fitted than others 
to give the information which the commissioners required ; and 
this circular put to them ten different questions which might 
without impropriety be summarised by the question adopted 
as the subject of this paper, for they all substantially relate to 
•and bear upon the institution and conduct of criminal pro- 
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ceedings. One of the questions asks whether any improve- 
ment can be suggested " as regards the duty of prosecution ; 
whether it is considered to be effectual ; and if not, in what 
respect it is capable of improvement." On this subject 
answers were returned by forty-nine of the gentlemen con- 
sulted, including the late Lord Denman, and the general con- 
currence of opinion among them in favour of the appointment 
of a public prosecutor is not a Kttle remarkable. Lord 
Denman in his answer says : — 

" Our procedure for the purpose of preliminary inquiry is open to 
great objection. The injured party may be helpless, ignorant, 
interested, corrupt. He is altogether irresponsible ; yet his dealing 
with the Criminal may effectually defeat justice. On general prin- 
ciples, it would evidently be desirable to appoint a public prosecutor, 
and I have little doubt that such an officer might be invested with 
the necessary powers in such a manner as would be free from all 
reasonable objection ; while it promoted the public interest by insu- 
ring the discovery of truth." 

Mr. M.D. Hill, Q.C., the present learned and distinguished 
Recorder of Birmingham, stated that although the duty ^of pro- 
secution was generally well performed : — 

" Many prosecutions are instituted which would be avoided by 
the exercise of a sound discretion ; and a long and extensive expe- 
rience in criminal courts has confirmed me in the opinion that 
incalculable benefits would accrue from the appointment of public 
prosecutors." 

To the same effect substantially are the answers returned 
on this subject by the great body of the gentlemen I have 
enumerated, including the late Serjeant Ludlow, Mr. Ellis, 
the then Attorney-General of the Duchy of Lancaster, Mr. 
Adolphus, and Mr. Bodkin, the present Assistant Judge of the 
Middlesex sessions. The result was that the commissioners 
reported on this subject in the following terms, and I pray 
your attention to the fairness with which they state the case, 
suggesting all the more important considerations that may be 

VOL. XVIII. — NO. XXXV. H 
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urged in favour of the existing system, but ending with a 
recommendation in favour of a public prosecutor : — 

" It is," they say, ** obviously of the highest importance to the 
due administration of criminal justice, that provision should be made 
for the effectual prosecution of offenders by agents bound and pro- 
perly qualified to execute the duty. It naturally occurs that the 
party injured should, if he be living and able, be appointed for this 
purpose : it seems to be more peculiarly incumbent on him, from his 
knowledge of the circumstances, and consequently his means of 
pointing out and providing the proper evidence, and, in some 
instances, his expectation of recovering property of which he has 
been despoiled, than on any other member of society. It may, 
perhaps, also fairly be expected that a sufferer from a criminal act 
would be more likely than any other to exert himself in order to 
bring the offender to justice. The existing law, founded on such or 
similar considerations, is by no means so effectual as it should be : 
the duty of prosecution is usually irksome, inconvenient, and bur- 
thensome ; the injured party would often rather forego the pro- 
secution than incur expense of time, labour, and money. When, 
therefore, the party injured is compelled by the magistrate to act as 
prosecutor, the duty is frequently performed unwillingly and care- 
lessly. It cannot be well performed in any case without the aid of 
an attorney, nor without greater cost and expense than is usually 
allowed to the party who prosecutes. Hence it happens but too 
often, that prosecutions are conducted in a loose and unsatisfactory 
manner, from want of the means and labour essential to a just and 
satisfactory inquiry." 

The fairness of these remarks must, I think, be admitted. 
The commissioners proceed to observe : " The entrusting the 
conduct of the prosecution to a private individual opens a 
wide door to bribery, collusion, and illegal compromises. 
. . . The direct and obvious course for remedying such 
defects would consist in the appointment of public prose- 
cutors." And they refer to the opinions they had obtained 
and to which I have already adverted. 

All this, I say, occurred in 1844-45, and was simply and 
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truly the consequence of the reflections arising out of the 
defects and abuses of the existing system, which had been 
forced on the government, the public, and the profession. It 
was followed by those desultory discussions in the newspapers 
of the day, and the legal and other periodicals, which are 
usually observed to be generated by any great movement on 
the part of the authorities of the country, bearing on any 
contemplated change in the laws. It cannot be said that the 
general interest in the subject relaxed to any appreciable 
degree. On the contrary, many evidences could be brought 
forward to show that the opinions avowed by so many com- 
petent witnesses in favour of the adoption of the principle of 
public prosecution, that is, of prosecution at the instance of 
the state as representing the public interest, had gained sup- 
port, and had become confirmed in the minds of a large portion 
of the community. But ten years elapsed before anything 
further of a positive nature was attempted. In the year 1855, 
Mr. John George Phillimore, then a Member of the House of 
Commons, introduced a Bill, which bore the endorsement of 
having been prepared and brought in by himself and Mr. 
Watson, afterwards Baron Watson, which was entitled "A 
Bill to provide for the appointment of Public Prosecutors and 
for the amendment of Criminal Procedure in England and 
Wales." But though a well-meant and highly enlightened 
measure of law reform, it attempted too much, was somewhat 
complicated in its provisions and what was a more serious 
objection than any, it would have involved a very great and 
serious expense. Mr. Phillimore might have had greater 
success than he met with, if, instead of dealing with so 
much machinery as his Bill did, he had confined himself 
by his proposed enactments to the simple and distinct 
adoption by Parliament of the principle of the public prose- 
cution of crimes, and by dovetailing his plan as nearly 
as possible with the existing procedure; for in a country 
like this it is scarcely ever wise in matters relating to the 
administration of the laws to attempt changes of a very 

H 2 
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comprehensive or sweeping character. Such legislation, 
to be safe, ought to be rather tentative, I had almost 
said timid, than the result of a strong and high-handed 
dogmatism ; and therefore in regard to any future legislative 
proceedings on this subject, I trust that the fate of Mr. 
Phillimore's Bill, well meant and enlightened as it un- 
doubtedly was, and sound in principle as I consider it to have 
been, will be a warning to other members of the legislature. 
But let me ask your attention to the course that Mr. Philli- 
more's Bill took, and what was done under it. It was brought 
in and read a first time at the commencement of the parlia- 
mentary session of 1855, and on the order for the second 
reading Mr. Phillimore made his statement in support of it 
and from his speech I cannot refrain from quoting the follow- 
ing able and eloquent observations : — 

"It was," he said, "because abuses in the administration of 
criminal justice were of paramount importance, and because many of 
them must be attributed directly and immediately to the want of 
public prosecutors. He asked the House to declare its opinion that 
the most exalted functions of the Crown, and the most sacred rights 
of the subject, should not be left to the discretion of attorneys and 
policemen, but that the means of enforciug public justice should 
belong to an influence more august and commanding. Whatever 
varying boundaries might in other matters be allotted to the func- 
tion of the government, there could be but one opinion, that it was 
the duty of government to provide for the pure and exact adminis- 
tration of justice, where the lives and liberties of the subject were 
at stake. When the law, by its indirect operation, gave an advan- 
tage to the rich oVer the poor, extending more aid to the man who 
could put it in motion than to him who could not, precisely to that 
extent it established a sense of injustice, and produced a mischievous 
effect upon the moral sentiments of the people. In the present 
administration of the law frequent instances must necessarily occur 
where such was the case ; because the law threw upon the injured 
party the whole responsibility of bringing the criminal to justice, in 
spite of its own theory and language, according to which every 
offence was crime against the state. Such a state of things was 
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unwise, preposterous, indecent, and without any parallel in any 
legislation, ancient or modern. It gave cause to scandals and evils 
to which it was astonishing that we submitted." 

After a debate^ rather timorous than favourable, the Bill 
was referred to a select committee. That committee consisted 
of Mr. Phillimore himself, the Attorney-General, Mr. Watson, 
Mr. William Ewart, Sir Frederic Thesiger, Mr. Phillipps, 
Sir George Grey, the Lord Advocate, the Solicitor- General 
for Ireland, Mr. Walpole, Mr. Napier, Lord Stanley, and 
Mr. Miles ; and on the 9th of August the committee presented 
an interim report, with the evidence they had then collected, 
but recommending that they should be allowed to resume next 
session, which they accordingly did, and on the 9th May, 1856, 
they presented a report, strongly in favour of a change to 
a system of public prosecution. In their report they give 
a most luminous and interesting resume of the evidence that 
had been taken before them, giving especial weight to that of 
our noble and learned President, Lord Brougham, whose 
evidence from beginning to end is most striking and impres- 
sive. They quote with marked aipprobation the opinion of his 
lordship that : — 

" Nothing can be more ineffectual than the provision which the 
law, and the practice under it, now makes for the prosecution of 
offences ; " and that '^ the entrusting the conduct of the prosecution 
to a private individual opens a wide door to bribery, collusion, and 
illegal compromises." 

They also refer to the evidence of the late Lord Campbell, 
who had been examined before them, and who stated that in 
England : — 

** The criminal law was often most shamefully perverted to serve 
private purposes. Indictments for perjury and conspiracy are in a 
great majority of cases preferred with a view to extort money ; the 
same for keeping gaming-houses and brothels. There was no suffi- 
cient control over these prosecutions, and the criminal law was often 
' perverted to very guilty purposes." 



102 Criminal Prosecutions. , 

The opening statements of his lordship's evidence are very- 
remarkable. He is asked : — 

" Has your lordship's attention been devoted to the consideration 
of the appointment of a public prosecutor ? " His answer is — " Yes, 
very much. I had the honour to be Attorney-General for the 
Crown, in England, about seven years, and I paid great attention 
to the subject during the whole of that period. I have since con- 
sidered it very attentively, with a view to see whether it was pos- 
sible to introduce into England the system of a public prosecutor^ 
which I know has been found so very beneficial in Scotland. In 
Scotland I have had an opportunity from my own observation of 
seeing that the system there established works most admirably, both 
in the Court of Justiciary, the Supreme Court of Edinburgh, and 
the Assizes. I have attended in the Court of Justiciary again and 
again, and the Assizes for four counties are held very near my 
house in Scotland. I am in the habit, when I return from my 
duties as judge in England, of attending the Assizes there, and I 
see with my own eyes how the system works ; and I confess I am 
of opinion that it works most admirably." 

And farther on he observe^ : — 

" I think that the prosecutions are better conducted in Scotland 
than they are in England, because I have observed that the cases 
are more carefully got up, and there are very few acquittals, 
although I see no improper convictions." 

Among other witnesses examined before the committee 
were the Lord Chief Justice Cockburn (then Attorney- 
General), Mr. Waddington of the Home Office, Mr. Ellis, 
Recorder of Leeds, Mr. Greaves, Q.C., Mr. Straight, 
Deputy Clerk of Assize for the Home Circuit, and a 
number of practising solicitors and other persons of official 
experience. The statement made by the Lord Chief Justice 
is a singularly impressive one, and I would have been 
glad to have quoted it here at length, but I must content 
myself with a brief summary of his views. He says that it 
very often happens that cases are brought to trial which are • 
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only imperfectly got up, and they break down from the want 
of some superintending and controlling power to get the 
evidence together, and to see that it is complete. The result 
frequently is that a guilty man is acquitted, which he looks 
upon as a very serious evil, and he considers that it operates 
as an encouragement to crime. He speaks also of ill-advised 
prosecutions, which are too often hazarded from inadequate 
motives, and the contaminating effect of the prison on accused 
persons of whose guilt there is no sufficient evidence, but who 
are merely detained in custody that they may undergo the 
degrading ordeal of a trial. He refers also to cases of collusion 
and cases where the prosecution is stopped by hush-money, 
and he concludes as follows : — 

** I think, therefore, it would be very desirable that there should 
be a public prosecutor, under whose sanction indictments should be 
conducted, and without whose sanction they should not be com- 
promised. I know that on different occasions (I can certainly call 
to mind two instances), Lord Campbell, from the bench, with 
reference to such cases, has publicly addressed me sitting in court 
as Attorney-General, pointing out to me the necessity of having a 
public prosecutor to prevent scandals in the administration of justice. 
It was that which, in the first place, induced me to turn my atten- 
tion to the subject, and when our chairman first brought his Bill 
into Parliament, I at once stated that the Bill would immediately 
receive the consideration of Her Majesty's Government, and I stated 
that I was induced to take that course in consequence of what my 
Lord Campbell had said to me, which I communicated on that 
occasion to some of the members of the Government who were 
sitting on the Treasury Bench." 

The successftd working of the system of public prosecution 
in Scotland is deiscribed to the copamittee by the then and 
present Lord Advocate (Mr, Moncrieff) — the Irish system is 
explained by Mr. Napier, late Lord Chancellor of Ireland — and 
the American by Mr. H. E. Davies, a lawyer of experience and 
eminence in the state of New York. Evidence of such weight 
f and authority had its natural effect on the minds of the com- 
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mittee, who reported to the House the following, as their 
unanimous opinion : — " Your Committee are unanimous in 
thinking that the state of things referred to in the foregoing 
evidence is greatly defective, and urgently requires amend- 
ment," and they proceed at considerable length to sketch out 
a plan by which, in their opinion, such amendment may best be 
effected, but which plan, however excellent in idea, and possibly 
in working, appears to innovate too much upon the habits and 
customs of the profession and the courts, and which is encum- 
bered with suggestions going to the creation of a large amount 
of patronage in both branches of the profession, which I suspect 
was one of the embarrassments which stopped the progress of 
the measure. Mr. Phillimore appears subsequently to have 
been induced to abandon his Bill, in consequence of a vague 
promise, on the part of the government of the day, to follow 
up the expectation which had been held out to the committee 
by the Attorney-General, that they would take the matter 
into their serious consideration, and perhaps ultimately bring 
in. a Bill of their own. But nothing further was done, and, 
to this hour, the old system of private prosecution, so strongly, 
so authoritatively, and so officially denounced, continues to 
prevail. 

Now, making every allowance for the characteristically 
conservative temper of the English people, in regard to the 
traditional qualities that distinguish the domestic institutions 
of this country with the tenacity that at times looks not un- 
like an infallible attribution, and not forgetting the objection- 
able machinery which Mr. Phillimore threw into his Bill — I 
say making every allowance on such grounds as these, it does 
seem to me strange that in the face of the solemnly recorded 
judgments of royal commissions and parliamentary com- 
mittees, the opinions of the wise, the learned, and the ex- 
perienced of the land, the admitted and obvious righteousness 
of the principle of public prosecution, appealing as it does 
to every consideration of domestic protection and safety, as 
respects our persons and property — I say it does seem strange ^ 
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that we should still be as far from the consummation of this 
much-needed reform as ever we were. Indeed, it almost 
looks as if the people, content to go on in the old way, had 
advisedly accepted and approved of the subsidence of the 
discussion. Too much, however, has been done, too much 
has been disclosed before the tribunals to which I have re- 
ferred, to justify such a conclusion. The system of the 
private prosecution of crimes — that is, l^t me repeat, of 
offences against the state — has nothing iii itself to recom- 
mend it. It is proved on the evidence alluded to, to be 
costly, uncertain, and, compared with the statistics of other 
countries, unsuccessful. In many other countries, it* could 
not exist a day without handing over the people to plunder 
and violence, and in this country, I do not scruple to affirm that 
it is solely indebted for its vitality to the honesty and justice 
of the people themselves, when assisting in administering the 
law, the ability and honourable discharge of their duties 
by the profession, and to the purity, conscientiousness, and 
high integrity of the English judges. But, I repeat, the 
system of private prosecution, as it continues to be practised, 
has nothing in itself, no quality or principle, which can explain 
it intelligibly, or on which it can find adequate support. I 
have never heard or read of any sound or rational defence of 
it, excepting that which I have ventured to call mere senti- 
ment, such as that to which I have already adverted, namely, 
that it is the right of every Englishman to put in motion the 
criminal law ; but a sentiment by the way which however 
dangerous and delusive in some aspects, is not necessarily in- 
consistent with the principle of public prosecution, for surely 
the Englishman could put in motion the criminal law better 
and more efficiently if he could make his complaint to a state 
officer, with all the means and appliances of a public prosecutor, 
than if left to his own resources and exertions. And, depend 
upon it, that while, as we have been told by Lord Chief 
Justice Cockburn, the existing system of private prosecution 
too frequently operates as a direct encouragement to criDSe, 
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the greatest discouragement that could influence and deter the 
mind of willing and unscrupulous offenders, would be the 
knowledge that there was an official sentinel of the state 
whose peculiar duty it was to keep a vigilant eye on all that 
relates to the public and domestic security, and who would, 
with all the unbounded resources of his position, track 
out the criminal, and bring him speedily and surely to 
justice. And then, there is the example of the other por- 
tions of the United Kingdom. Scotland, which might well 
borrow from this country in matters of civil procedure, holds 
up the light here, and shows us an organised method of pro- 
ceeding, based on the principle of public prosecution, happily 
conceived, and, as Lord Campbell remarked, most admirably 
practised. In his evidence before the committee on Mr. Phil- 
limore's Bill, the Lord Advocate lays down its principle in the 
following terms : — 

" The system proceeds upon the principle that it is the duty of 
the State to detect crime, apprehend offenders and punish them, and 
that independently of the interest of a private party. The Scotch 
system acknowledges the right of a private party to prosecute ; but 
the duty of a public prosecutor is altogether irrespective of that." 

Its efficiency, as compared with the system here, as proved 
by ascertained facts, is not a little remarkable, for whilst in 
Scotland, during the year 1861, only about eight per cent, of 
those who were bailed or committed for trial were acquitted, 
in England and Wales nearly twenty-five per cent., that is 
one-fourth, escaped conviction. The comparative success, too, 
of the system of public prosecution in Scotland deserves all 
the more notice, from its being there applied purely and 
unqualifiedly — there is no grand jury (except in prosecutions 
for high treason) and, although there is no secrecy in any 
invidious sense, there is no public examination before a magis- 
trate, but the Lord Advocate and his deputies throughout the 
country conduct their proceedings at their own discretion and 
on their own responsibility, without any interference what- 
ever, and the result is, the all but certain conviction and 
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pumsliment of the accused. On the other hand, as I shall 
presently show, the latter has privileges and means of defence 
quite as remarkable as the facility for prosecution. Altogether, 
the Scotch lawyers and the Scotch people may well be proud 
of their system of criminal procedure. It even most favour- 
ably qualifies the method, and form of the trial, about which 1 
have yet to speak more particularly. But I may in passing be 
permitted this one remark ; I have the honour to be a member 
of both the Scotch and English Bar, and I have a practical 
knowledge of the two systems, and without the least con- 
sciousness of a leaning towards the Scotch Courts, I do 
not hesitate to say that a greater contrast than that between 
an ordinary criminal trial in Scotland, and a trial here, could 
not be presented to the eye or to the mind. Let any intelli- 
gent and unprejudiced lawyer, after attending a trial in the 
High Court of Justiciary in Edinburgh, witness a similar pro- 
ceeding at the Old Bailey in London, and he could scarcely 
resist the feeling and reflexion that he had transferred himself 
to a tribunal where the administration of the criminal law was 
centuries behind ! Nor, excepting on the score of there being 
a public prosecutor in Scotland, can I account for the differ- 
ence between the two courts. The Bar here are as able and 
perform their duties as efficiently as their brethren in Scotland; 
and as for the judicial bench here, it is unimpeachable ; and 
nowhere are juries more Intelligent or careful of the lives 
and liberty of their fellow men, than in this country. What 
Is it then that produces the contrast ? I can imagine nothing, 
unless it be that in Scotland the public prosecutor is enabled 
to come into court better prepared, with his case better got up, 
while a sense of his office, and of his unimpassloned responsi- 
bility, probably lends a staidness and gravity to his demeanour, 
and consequently greater solemnity to the trial itself. 

But notwithstanding all these favourable peculiarities of the 
Scotch procedure, I do not think it would be wise to attempt 
its unqualified adoption in this country. In this, as in other 
matters of politics and law, I would have our reformers ^o 
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"gang warily," and with the application of the principle of 
public prosecution to retain every particular of the existing 
system that can consistently be retained. In fact it appears 
to me that, for the purpose of the reform in question, all 
that is wanted for criminal trials here, is simply to change 
the name of the prosecutor y leaving the position of the Bar, 
and as far as practicable of attorneys, very much what it 
is. The Scotch system in this respect has some objec- 
tionable features. There, the Bar as a body are not em- 
ployed in conducting prosecutions, but the Lord Advocate, 
where he cannot attend himself, has four, or including the 
Solicitor-General, five deputies, who appear for him, and 
conduct all the prosecutions before the High Court at 
Edinburgh, and on the circuits. The gentlemen thus 
employed are, with the exception of the Solicitor-General, 
usually young men, and of little experience, but I am bound 
to say that the duty is generally — I had almost said inva- 
riably — well performed. Such a professional monopoly, however, 
has I think an injurious effect upon the Bar, and it is 
objectionable in another way, which I have myself often 
seen, or fancied I saw, namely that an undue weight 
is given to the prosecution — juries being rather disposed 
to attend to what is addressed to them by an official 
lawyer, habituated to exclusive official information, and 
representing the high traditional reputation of his office. 
And this weight has appeared to me so great as to more 
than countervail the unquestionably large powers and privileges 
of defence (much larger than in this country), that prisoners 
in Scotland unquestionably have. The barristers too, selected 
for this kind of business, are looked upon as having a claim 
on the Government for promotion, and they are almost in- 
variably appointed to the superior and non-resident judgeships 
of the sheriff or county courts, which is most valuable pre- 
ferment, for it enables the barrister so preferred to remain at 
the Bar and keep his practice there, while it augments his 
status and position in the country, and last, though not least. 
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gives him a very handsome salary. I am far from saying that 
such patronage is ever improperly exercised ; but as a system 
it must, I think, be allowed to be unfair, and therefore preju- 
dicial to the rights and interests, and, in that way, to what 
may be called the independence of the general body of the 
Bar. And in several* other particulars the Scotch system is, in 
my opinion, too close, if I may so speak, in its working. 

I would not then borrow in this, and in some other respects, 
from the practice in Scotland, but be content with the recogni- 
tion and adoption of the principle of public prosecution, so as 
to be consistent with the other particulars of the existing 
English procedure. Thus, let the public prosecutor be the 
Attorney-General, or some other minister of justice, whose duty 
it would be to put in motion the criminal process. Such an 
officer would of course require to have under him, and for his 
assistance, other subordinate officials, whose stated duties also 
would be prescribed and definite. But let the Bar be employed 
as they are now, quite indifferently as regards the favour of 
the Government, and solely on the ground of professional merit. 
There might be some difficulty in regulating all this, but a 
little experience of such a new department would doubtless 
suggest the necessary facilities. 

I have not yet spoken of the Irish system of public prosecu- 
tion which, in the words of Mr. Napier, in his evidence before 
the committee on Mr. Phillimore's Bill, 

" Is founded on a principle which I think is a right one, that the 
executive government is properly, and I would say primarily charged 
with the security of society ; that the security of life and property 
belongs peculiarly to the executive government ; and that all prose- 
cutions ought to be conducted by responsible public officers." 

He then describes the plan followed in Ireland, which appears 
to resemble very much that which I venture to recommend for 
adoption in this country ; but it is to be remarked that as in 
Scotland, so in Ireland, the counsel employed in prosecutions 
are always the same, with this difference, that while in Scotland 
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the Advocates depute always go out of office with the Lord 
Advocate on a change of government, the counsel in Ireland 
do not change with the Attorney-General, but continue to 
discharge their professional duties without regard to politics. 
There is also in the Irish system a staff of Crown solicitors and 
sessional prosecutors, very much resembling in these respects 
the arrangements in Scotland. But these things are all 
matters of detail, and not absolutely necessary to the adoption 
of the principle of public prosecution. 

It only occurs to me to add, on this subject, that of course 
no system of public prosecution ought to be exclusive of the 
right of private prosecution. Where the public prosecutor 
fails, or refuses, to proceed in any given case, it ought not- 
withstanding to be in the power of the injured party at his 
own cost, and on his own responsibility, to institute and conduct 
a prosecution. This right is saved in Scotland and Ireland, 
although in Scotland the private prosecutor must have the 
concourse or consent of the Lord Advocate, but that consent is 
never, and I believe cannot, be refused. 

But secondly, of the grand jury. As I have said, the abo- 
lition of this body has been seriously advocated, but I think 
the expediency of such a sweeping change is very doubtful. 
Nay, for myself, I do not hesitate to say that, if the institution 
could be made a little more efficient for the careful examina- 
tioQ of the prosecutor's evidence, I would prefer the finding of 
a bill by a grand jury, as the authority for a trial, either to 
the committal of a professional magistrate or the discretionary 
order of a public prosecutor. A considerable ajnount of in- 
formation on this subject is to be found in the two state papers 
to which I have referred, and the weight of it, I am concerned 
to say, is rather against than for the continuance of the insti- 
tution. Indeed, the opinions of some of the more authorita- 
tive and distinguished of the persons examined are expressed 
in very strong and unhesitating terms. Lord Brougham is on 
this subject, too, as wise and cautious as he is luminous. 
Htving regard to the creation of a system that would unite 
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the office of public prosecutor with the retention of the grand 
jury, his Lordship is asked, whether he considers 

" That only such cases should be sent to the grand jury as the 
Public Prosecutor was of opinion ought to be submitted to them ? " 
And he answers — " Yes ; I have the greatest reverence for the 
institution of the grand jury, but at the same time I consider that 
in the great majority of cases it might be most conveniently and 
advantageously dispensed with ;" 

but he would not abolish the grand jury altogether, and 
he would retain the right of private prosecution. Lord 
Denman entertained and expressed a strong opinion against 
the utility of the grand jury in the statement which he 
communicated to the Criminal Law Commissioners, and to 
which I have already alluded in my remarks on the subject 
of a public prosecutor. He could see no benefit in the insti- 
tution, excepting in the means it afforded to the higher and 
middle classes of co-operating in the administration of justice. 
This, however, I venture to think, is something better than a 
mere sentiment, and is, indeed, no small benefit. He refers, 
however, to an article which appeared in the Edinburgh Re^ 
viewy in the autumn of 1828, as accurately expressing his 
opinions, which opinions he still held. In this article, to a 
quotation from which I feel assured you will listen with 
interest, the word jury is described as ^* so musical to English 
ears," and its functions as " beyond all doubt, one of the best 
and noblest securities for all the rights of social man." The 
article, however, goes on to say : — 

** But the generous institution here characterised corresponds in 
DO single feature with that anomalous excrescence attached to courts 
of criminal law in England, under the name of a grand jury. 
That is not an open, but a secret tribunal. The accused has no 
voice in its formation; no challenge against his worst enemy, who 
may possibly direct its unwitnessed deliberations. The legal points, 
that may arise are clandestinely debated and decided, without the 
assistance of any known minister of the law. In their private 
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chamber, the grand jurors hear the testimony on behalf of the accu- 
sation only, subject to no cross-examination or contradiction. In a 
spirit directly hostile to the most cherished principles of English 
law, everything takes place with closed doors, and in the absence of 
the party to be affected. Finally, as if to complete the contrast, the 
verdict need not be unanimous, or even the opinion of two- thirds; 
for a bare majority, twelve to eleven, is sufficient either to put a 
party on his trial, or to stifle the most important investigation. 
The books leave the duties of grand juries extremely indefinite. 
The judge often exhorts them not to try the cases that come up- 
stairs to them, but merely to inquire whether there is ground for' 
ulterior inquiry. Yet they present upon their oaths, positively, 
that A stole the goods of B, &c. ; and Lord Somers wrote a tract to 
prove that they were bound to sift minutely the whole evidence, 
before they could be justified in returning a true bill. The effect 
and use of their functions it is stilL more difficult to collect. Where 
they find the bill, they only express the opinion already adopted and 
acted upon by the committing magistrate, after a mi^h more satis- 
factory proceeding. Is not this superfluous ? If they differ fi-om 
him, and, by rejecting the biU, quash the charge, they can hardly 
clear the suspected character, but may do irreparable injury to 
public justice." 

This, I think you will agree with me, is rather the language 
of denunciation than of mere disapproval, and is all the more 
remarkable from coming from so high-minded and thoughtful 
a person as Lord Denman was. Nor does his Lordship stand 
alone in this respect, for the weight of the other evidence is, I 
fear I must say, in the same direction. Several of the wit- 
nesses, however, express opinions against the institution in a 
somewhat modified sense. Thus, Mr. M. D. Hill, Q.C., the 
Recorder of Birmingham, thinks that *' in regard to all cases 
in which depositions have been taken grand juries might safely 
be dispensed with, except in cases of treason and sedition ; " 
and Mr. Mellor (the present Mr. Justice Mel lor), thought a 
grand jury entirely useless in the great majority of cases which 
have been investigated by justices, but was not prepared to 
suggest that it should be dispensed with altogether, but would 
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confine it to cases where the parties charged have not been 
committed by justices. On the othet hand, Mr. Napier, and 
many others, would retain the institution as it is. Mr. Napier 
says in his evidence before the committee on Mr. Phillimore'a 
Bill:— 

'^ The functions of the grand jury are, I think, very important ; 
I should be very sorry to see the grand jury dispensed with. I 
think that a person who is put upon his trial ought to have the 
protection first of a careful investigation by a public officer, the 
Crown Solicitor, the magistrate, and so on, and the Attorney- 
General, and also the protection of the grand jury. I also think 
that it is of great importance bringing the country gentlemen to 
take an interest in the state and good order of their neighbourhood." 

We have seen that the last sentiment was the only considera- 
tion that Lord Denman allowed in favour of the institution. 
But as I have^^aid, the general weight of the opinions and the 
statements referred to is against it. And such, I take it, is the 
general feeling of the^public and profession at the present day. 
I feel, however, it is difficult to resist a certain sympathy with 
those who would be reformers in other respects, but are con- 
servatives here. Nor is the abolition of the grand jury neces- 
sary to the employment of a public prosecutor ; on the contrary, 
the grand jury might be a salutary check on that officer, while 
on the other hand he might derive useful support in conducting 
a prosecution from the previous finding of a true bilL 

An attempt on partial reform on this subject was made by 
Sir F. Thesiger (now Lord Chelmsford). On the 9th of 
June, 1857, he brought in a Bill in the House of Commons to 
dispense with the attendance of grand juries in the Central 
Criminal Court, and in General and Quarter Sessions holden 
within the Metropolitan Police District. In the course of his 
speech, he said : — 

^^ The question was by no means new, for the subject of grand 
juries had attracted public attention for many years. A great deal 
of evidence in reference to it was taken before the commission ap* 
pointed in 1845, to inquire into the state of the criminal law, and 
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afterwards the queBtion of grand juries was again investigated by a 
committee of that House. Observations had since fallen from judges 
on the bench, complaints had been made by advocates, which had 
been echoed through the press, and year after year the grand juries 
of the Central Criminal Court and the Middlesex sessions had been 
in the habit of presenting themselves, not only as of no utility, but as 
being an absolute impediment to the administration of justice. Nor 
had legislative attempts to abolish the system been wanting, although 
they were unsuccessful. In 1849, the late Sir J. Jervis brought in 
a Bill to facilitate the administration of justice in the Metropolitan 
districts which contained provisions rendering unnecessary the 
intervention of grand^ juries in criminal trials. That Bill had been 
referred to a select committee, of which he. Sir F. Thesiger, had 
been a member, and by which a great number of experienced 
persons had been examined. Amongst others, they examined the 
clerk of the Central Criminal Court, the Common Seijeant of that 
day, Mr. Humphreys, a solicitor practising in the Central Criminal 
Court, and who had written an excellent pamphlet on grand juries, 
an alderman of the City of London, the chairman of the Newington 
sessions, and a merchant of the City of London, who had been fore- 
man of grand juries for a great number of years. These witnesses 
expressed an unanimous opinion that it was desirable that grand 
juries should not be iftssembled within the metropolitan districts, and 
this opinion was supported by reasons which seemed to him to be 
unanswerable." 

He then referred to a charge delivered to the grand jury of 
the Central Criminal Court in 1852 by the Kecorder of 
London, which, with a presentment at the same sessions from 
the grand jury, may be described as a protest against the 
institution. The extracts that Lord Chelmsford gave from the 
Recorder's charge and the grand jury's presentment are too 
remarkable to be omitted here : — 

" The great mass of the cases," said the Recorder, " were, as 
usual, of the ordinary description, and many of their predecessors in 
that box had expressed an opinion that it was unnecessary that they 
should be called together for the purpose of considering such cases. 
With regard to the great body of them, which had previously 
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undergone full inquiry by magistrates of great experience and legal 
knowledge he (the learned Recorder) entirely concurred in the 
opinion of the grand jury, that their services in this district were 
perfectly useless. He was afraid that the grand jury not only occa- 
sioned a great loss of time, but they also were the means of increasing 
very considerably the expenses of criminal prosecutions, and that in 
some instances the grand jury also afforded an opportunity for parties 
to defeat the purposes of justice by tampering with the witnesses, 
and that in others they were made the medium of occasioning great 
injustice, by affording vindictive persons an opportunity of prefer- 
ring unfounded charges behind the backs of those they accused." 

The presentment of the grand jury was even more pointed^ 
and was as follows : — 

"The grand jury of the fifth session of the Central Criminal 
Court, of the year 1852, beg leave to express their unanimous 
opinion that a grand jury, within the limits of the jurisdiction of 
the stipendiary magistrates, is wholly unnecessary. It increases 
the expense and adds to the delay of criminal prosecutions. It 
affords an opportunity for corruption, and for tampering with prose- 
cutors and witnesses. It enables an evil-disposed person to throw 
his victim into prison by a false ex parte statement made behind his 
back, and without any previous notice. It is, in fact, an instrument 
of extortion and of oppression, and, as it frustrates the ends of 
justice, it is worse than useless, and ought to be immediately 
abolished. The grand jury having been informed that present- 
ments to the same effect have been made by other grand juries; that 
copies of several of these presentments have been laid before the 
House of Commons, on the motion of Mr. Matthew Forster, the 
Member for Berwick ; that a committee of the House of Commons 
appointed to investigate the subject reported that such a tribunal 
had become unnecessary; that a Bill was introduced into Parliament 
bj the present Lord Chief Justice of the Common Pleas, the Bight 
Hon. Sir John Jervis, to abolish it, but which Bill was allowed to * 
be dropped by the late Ministry; they consider that to suffer its 
continuance in opposition to the often recorded opinions of those 
best qualified to judge of its utility has a tendency to bring into 
contempt, not only the a<lministration of justice, but the laws of the 

I 2 
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countrj. The grand jury, therefore, request that a copy of this 
presentment may he forwarded to the Prime Minister, and to the 
Secretary of State for the Home Department, of Her Majesty's new 
Ministry, and they hope that a Bill to abolish the grand jury of the 
Central Criminal Court and of the Middlesex Sessions will form a 
part of their earliest measures of law reform." 

An appeal so urgent, and coining from such a quarter, 
could not be disregarded, and Sir F. Thesiger, as Attorney- 
General under Lord Derby's Government, introduced a Bill 
to dispense with grand juries within the metropolitan district, 
but he was compelled to withdraw it in consequence of the 
dissolution of Parliament which shortly afterwards took 
place. It was subsequently re-introduced by him, and read 
a second time on the 12th June, 1857, and conunitted^ 
and various attempts were afterwards made by him to 
get it proceeded with; but at last on the 27th July 
of the same year he announced that in consequence of 
the state of public business and the advanced period of 
the session, he had decided on withdrawing it for the 
present, the order for the committee was discharged, and 
nothing has since been heard of the Bill. The reasons 
stated in the above quotations are certainly worthy of the most 
serious consideration, but it is impossible not to see that they 
could not be stated with nearly equal force against the grand 
jury system generally, and therefore while perhaps it is to be 
regretted that Sir F. Thesiger's Bill was withdrawn from 
parliamentary discussion, those who wish the institution to be 
maintained in its integrity cannot but feel satisfied at the fate 
it met with. I do not ^myself well see how the proposal to 
abolish the grand jury in the metropolitan district can be 
entertained without reference to it elsewhere, nor can it 
I think be doubted that such a change if adopted in London 
would speedily be extended throughout the country. That 
prosecutions could ^ be instituted and conducted with success 
without the assistance of grand juries, I am not inclined to 
dispute, but grand juries do not merely meet a1^ assizes or 
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sessions exclusively for the purpose of finding or ignoring Bills 
of Indictment ; and I think there is great force in the remark 
of Lord Denman and Mr. Napier, particularly the latter, that 
there is great social advantage in bringing the diflTerent classes 
of the community together on these formal occasions. Perhaps 
Mr. Justice Mellor offered the best solution of the question by 
what I have already quoted from the opinion he communicated 
to the criminal law commissioners in 1845, to the effect that 
the services of grand juries should be dispensed with in cases 
that had already been investigated by magistrates, but be 
otherwise retained. 

II. The next branch of my subject has regard to the regu- 
lations that are proper for the detection and custody of the 
accused with a view to trial, but I have already detained you 
so long that I must be as brief as I possibly can, and condense 
the remainder of this paper as much as possible, nor is it 
necessary that I should detain 'you at length on this subject, 
for having got our public prosecutor, as I will assume we 
have, with or without a grand jury, his official machinery 
might fairly be left to himself, along with such suggestions as 
his knowledge of the system of other countries might afford. 
The proper supervision and employment of the police — the 
discovery of evidence — with the ascertainment of all the cir- 
cumstances connected with the perpetration of the imputed 
crime, so as on the one hand to ensure conviction in the case 
of the really guilty, and on the other to avoid needless prosecu- 
tions, and much more the pain and injustice of involving inno- 
cent persons in criminal investigations ; these, I say, and other 
details of preliminary procedure, the public prosecutor would 
have facilities for conveniently prescribing and putting in 
practice. But there is one point on which I should like to 
offer a remark, and that is the bearing of all these regulations 
on the trial of the accused, for I am not at present dealing 
with the question of the summary trial and conviction of 
offenders before a magistrate. The case I am supposing is 
the investigation and preparation that contemplate indictment. 
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arraignment^ and trial And^ such being the object in view, 
may I be permitted to ask whether the unqualified publicity 
that accompanies all such investigations before magistrates 
and coroners is right and proper ? This subject did not escape 
the attention of the committee on Mr. Phillimore's Bill, and 
here, too, our noble and learned president. Lord Brougham, 
is eminently instructive. The Lord Advocate, who was a 
member of the committee, put this question to his Lordship : — 

" What do you think would be the effect of a public examination 
before magistrates and coroners' inquests as an initial proceeding 
with a view to prosecution ? " 

His Lordship's reply was : — 

<< There is a great deal to be said on both sides upon that, as upon 
many ether questions. There are great inconveniences, no doubt, 
in the publicity of the examination ; there is very great hardship to 
the party brought before the magistrate in its publicity ; there is 
very great annoyance and hardship to the witnesses and the prose, 
cutor, who are brought before the magistrate, no doubt ; but against 
all that, one cannot help setting the great advantage of the publicitj 
of the proceeding, both preventing any malpractices by placing the 
magistrate, who is then the court, in the eye of the public, and also 
the great benefit which arises with a view to police, from its ten- 
dency to discover evidence, and to enable the parties prosecuting to 
be put upon the traces to find witnesses ; so that, upon the whole, 
I have no doubt whatever that the benefits exceed the disadvantages 
t)f a public examination." 

His Lordship was again asked, " Has it not a^contrary effect 
in some instances, namely, of affording guilty parties the means 
of escape ? " To which he answered, " No doubt it may have 
that effect. I am talking of the balance." It would certainly 
be very important and interesting to know whether the pubUcity 
of proceedings before magistrates has been found to lead mate- 
rially to the discovery of evidence. But there is one con- 
sideration on this subject-which does not appear to have been 
noticed by Mr. Phillimore's committee, and that is, the effect 
of all this publicity on the trial following the magistrate's com- 
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mittal — ^is It fair to the accused ? In other words, is a prisoner 
likely to have a fairer trial before a jury chosen from a commu- 
nity who axe perfectly unbiassed and unprejudiced by any 
previous knowledge of the case derived from newspapers or 
otherwise, than from a jury selected from a body to whom the 
newspaper reports have disclosed all the facts that have come 
to light, and among whom the probability of the guilt or inno- 
cence of the prisoner has been the subject of gossiping jealousy 
and suspicion ? There can I think be but one answer to this 
namely, that the non-publicity of the preliminary inquiries 
affords better conditions for an impartial trial than can the 
system of unqualified auji unmitigated publicity that prevails 
in this country. True, the grand jury may be said to work 
secretly, but then they only examine the witpesses for the 
prosecution, and their consideration of the case in that way is 
generally preceded by a public investigation, or what may be 
called a public trial with a view to committal, before a magistrate. 
In Scotland, the preliminary investigation is concluded pri- 
vately by the public prosecutor and his oflGicial assistants, 
and it is considered there that this mode of proceeding has 
the double advantage of enabling the prosecutor to get up 
his case well, and of securing to the accused person a fair 
and impartial trial; and let it be observed that although 
the prosecutor's proceedings are withheld from publicity they 
must, to a certain extent, and within a certain time, be com- 
municated to the accused party and his professional advisers. 
Thus fifteen days before the day of trial the prisoner in 
Scotland must have had served upon him a copy of the indict- 
ment (usually a printed one) with, appended to it, a list of the 
jury panel, and also a list of all the prosecutor's witnesses, 
their names, occupations, and addresses ; so that the prisoner 
or his legal advisers, may have access to them, and ascertain, 
and be prepared for, the evidence they are to give. This is a 
very important privilege, and I think it must be allowed that 
so far as the interests of the prisoner are concerned, it protects 
these from any possible prejudice arising from the non-publicity 
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of the preliminary investigation. And the result for the 
public is satisfactory; the convictions in Scotland being pro- 
portionally much greater than here, while any popular discon- 
tent with them is^ I may say, unknown and unheard of. I 
may here be reminded that it was not so iu the case of Jessie. 
McLachlan, recently tried and convicted of murder at Glasgow. 
That was, however, an exceptional case, and the excitement it 
occasioned was altogether factitious, and,'as we now know, un- 
founded. If I may humbly offer my own impression, I should 
say that the publicity that is given by newspapers in England is 
often opposed to the true interests of justice, and that the Press 
would exercise a sound discretion by withholding the publication 
of the depositions in all cases where there is a commital for trial, 
or likely to be one ; and, at all events, if we must have it, I 
think it ought to be regulated so that it may not in any way 
prejudice the trial. We all know that the necessity of im- 
posing a temporary restraint on the press in] this respect is 
occasionally manifested by the judges themselves when they 
order that in particular cases the evidence and proceedings 
shall not be published till the trial is over — ^a most wise and 
salutary direction, which I venture to think ought to be the 
rule, and not the exception, where there is a contentious denial 
of guilt on the part of the prisoner, and a bondjide trial of the 
fact thereby necessitated. Whether such an order will be 
issued previous to the trial of the person accused of the murder 
of Mr. Briggs I do not presume to anticipate — but^this I may 
say, that there are portions of the community whose'[mind8 
have been so deeply affected against the prisoner, by the 
partial disclosures that have been made, from among whom it 
would be dangerous to the interests of justice to choose the 
jury or any one of them. Justice is said to be blind ; but her 
blindness can be of little avail, if, while her eyes are shut, her 
ears are open to one side only. Obviously, indeed, a'pure 
and perfect method of justice for persons who, be it never for- 
gotten, are protected by the presumption of innocence, would 
seem to require that neither the public at large nor the jury, 
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who are constitutionally the country, should know anything 
of the case till the prosecutor has publicly alleged his facts on 
the formal arraignment of the prisoner, and on the issue, 
guilty or not? 

But let me not be misunderstood. I do not contend for any 
proceeding with closed doors. Let the magistrates' chambers 
be at all times open courts — only, where there is a case for 
committal, do not] publish the proceedings till the trial is over. 

III. Allow me now a few observations on the method and 
form of the trial. I have already remarked on the very 
favourable, but not less strange and unaccountable, contrast 
that a criminal trial in Scotland, particularly the High Court 
at Edinburgh, presents to the same proceeding here: and I 
have suggested that the greater solemnity and the better 
forensic order that appear to distinguish the former are 
attributable to the employment of a public prosecutor, and in 
no other way, I repeat, can I attempt to explain the difference 
between the two modes of procedure. I have not said, and I 
do not consider, that that difference is in any respect owing to 
any distinction in regard to the form of the trial. But there 
is a difference there, too. In Scotland there is no opening 
statement by the counsel for the prosecution, and even the 
reading of the indictment, which is strictiy the rule, is fre- 
quently dispensed with — printed copies of the indictment, 
however, the same as had been fifteen days or more previously 
served on the prisoner, are distributed among the jury ; and as 
that document syllogistically (for it is in the form of the 
syllogism) and succinctly states the facts on which the prose- 
cutor relies, a very brief perusal of it is sufficient to enable any 
one to understand the case. We will suppose^ however, that the 
indictment is formally read by the clerk (and it is always read 
where the prisoner or his counsel desire it). The prosecutor 
proceeds to enter upon liis evidence at once ; and when he has 
closed his case in that way, the prisoner's counsel calls wit- 
nesses for the defence, if he any has. The counsel for , the 
Crown, or public prosecutor, then addresses the jury on the 
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whole case, and is followed by the counsel for the prisoner, 
who thus has the last word — he has the last word both in fact 
and in law, and this is, I need not point out, a very great 
privilege. Yet, notwithstanding, — and this cannot be too fre- 
quently noticed, — the proportion of convictions in Scotland over 
acquittals is very much greater than here, but no argument 
or eloquence can successfully oppose themselves to positive 
evidence of crime ; and the complete and exhaustive manner 
in which the public prosecutor in Scotland is able to get up his 
case, is the true cause, and the only cause, of the numerous 
convictions. The form I have described is the old form of 
trial in Scotland in all causes, civil as well as criminal, and the 
principle of it has been explained to be that every defendant 
or inculpated person ought to have the right of finally answer- 
ing all that can be alleged against him. And, clearly, on an 
issue of felony, the right to the last word seems but to be con- 
sistent with the presumption of innocence. I am at the same 
time far from saying that this Scotch form of trial would be 
suitable here; and, unquestionably, I would be the last to recom- 
mend its adoption in any but a system of public prosecution. 
A private prosecutor is in a different position, and has a different 
responsibility, and 1 would certainly require at his hands a very 
sufficient statement of his reasons for putting the life or the 
liberty of his fellow subject in peril. But at the same time 
I venture to suggest, with the greatest deference, that the 
manner in which this duty is performed is open to some degree 
of unfavourable criticism. It is often too much of a one-sided 
pleading, the evidence being anticipated by a rhetorical and 
argumentative commentary, which must in many cases create 
a bias imfavourable to the calm and impartial consideration of 
the evidence as it proceeds ; while, where the evidence falls 
short of the statement, the prosecution is weakened, it may be 
destroyed, although in truth a serious case for conviction and 
punishment remained against the accused. A prosecuting 
counsel may state a fact as matter of allegation by him against 
the prisoner, but he has no right to say, " I will put a witness 
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in the box, and he will tell you so and so," or " it will be 
proved to you that," &c. I say he has no right thus to anticir 
pate the evidence; in other words, to anticipate, from his 
brief, the testimony a witness may give under the sanction of 
an oath in open court. While therefore I cannot bring myself 
to say that under the existing aystem the opening statement 
of the prosecuting counsel should be altogether dispensed with, 
I think it should be made in the simplest, I had almost said 
barest, possible manner, in fact, a mere statement of facts 
without rhetoric or argument, or any colourable feature. I 
also venture to think that the form of the trial should in all 
cases be consistent with the presumption of innocence, and that 
the prisoner should have the last word. 

And now, of the verdict. Besides that of guilty and not 
gmlty it has frequently been proposed by English lawyers 
that juries should have it in their power if they think proper 
to return a verdict of " not proven." This, strange to say, 
is the usual verdict of acquittal in Scotland; and although 
I am not aware that it finds any peculiar favour with 
the public or the profession there, (indeed I have heard more 
in its favour in England than I ever have in Scotland) it 
is regarded as a useful and reasonable conclusion to a doubtful 
case, and it relieves consciences in the jury-box which would 
be offended by a verdict of not guilty. And this, I think, 
is the sum and substance of all that can be said in its favour. 
The history of it^ introduction into the Scotch practice is very 
curious. And those who would wish to make themselves 
acquainted with the subject I would refer to an article on 
this^ verdict which was published in the Law Magazine 
for 1850, Vol. 44, p. 182-199. It is not only in Scotland 
the usual verdict of acquittal but it is a final verdict there, 
and there can be no new trial, so that the'stigma it throws on 
a prisoner, whom it may be said at one and .the same time 
to acquit and condemn, can never be judicially removed* 
This is surely wrong, and yet 1 do not remember ever to 
have heard a complaint against the use of this verdict in 
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Scotland^ from which we may infer that the consciences of 
the acquitted persons are too well satisfied with their liberation 
to object that it has been but grudgingly conceded to them. 
But that it frequently works injustice I am conyinced. It 
is jsnown frequently to be returned where the, prosecution 
utterly fails, breaks down, and the indictment is withdrawn ; 
although it is quite unsuited to such a result, for it is at least 
a verdict upon the merits, and if these merits are withdrawn 
by the prosecutor himself the verdict ought clearly to be not 
guilty. To the latter verdict of course its existence and use 
in the Scottish practice lends great force, and there a verdict 
of not guilty is a complete and unqualified discharge, moral as 
well as legal, without the least taint or prejudice remaining 
behind. Still, admitting all that, I very much doubt the 
expediency of its introduction into the practice of the courts 
of this coimtry ; and generally having regard to sound judicial 
principle, this verdict of not proven appears to me to be uncon- 
stitutional, illogical, and unjust. It is unconstitutional because 
it is directly opposed to the presumption of innocence ; it is 
illogical, because it is no sufficient answer to the issue which 
the jury have to try, and it is essentially unjust, because it is 
qualified by no means by which the stigma it casts can be 
removed or even reconsidered. But it has frequently been 
proposed here that it might be beneficially practised in the 
English courts, if made the ground for an application for a 
new trial ; and in the Appendix to the Eighth Report of the 
Criminal Law Commission, will be found numerous evidences 
in favour of this view; but, to my? mind, the benefit to be 
derived from such a change is rather doubtful, and my own 
feeling is that the English people should remain satisfied with 
their old verdicts of guilty or not guilty. 

IV. and lastiy. I had prepared some remarks on the means 
by which the punishment to be iaflicted on conviction may be 
made certain and deterrent, and on the subject of criminal 
appeal ; but I have detained you already so long, that I feel con- 
strained to omit them on the present occasion. I cannot, how- 
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ever, refrain from expressing my sincere regret that Sir IFitzroy 
Kelly's excellent Bill has not ere this passed into law. Besides 
its other merits, it would have the effect of rendering any 
supposed advantage from the use of the verdict of not proven 
altogether unnecessary, and I trust that the opposition to it by 
the Government may on further consideration be removed. 
In the meantime, I feel pleasure in congratulating law reformers 
on the passing of the recent statute for the better regulation 
of convict discipline ; and Sir George Grey's admirable cir- 
cular to the judges clearly describes its purpose and provisions, 
and the mode in which convicts under sentence of penal servi- 
tude will now be treated % the Home Office. 

I have now in conclusion to state that, for the reasons assigned, 
and suggested by the preceding observations, my answer to 
the question ^^ Whether any, and what ameliorations can be 
introduced into the institution and conduct of criminal prose- 
cutions ? " — is, first, that the existing system of prosecution 
by private parties is objectionable ; secondly, that the institu- 
tion of the grand jury ought to be retained, but that its use in 
regard to Bills of indictment should be limited to cases which 
have not otherwise been properly investigated ; thirdly, that in 
all preliminary^investigations with a view to trial regulations 
ought to be made in restraint of the existing system of un- 
qualified publicity ; fourthly, that in regard to the form of the 
the* trial, nothing should be addressed to the jury before the 
evidence is entered upon, but a simple and bare statement of 
the facts ; and that thereafter the trial should be so regulated 
as to allow the prisoner or his counsel to have the last word ; 
fifthly, that the introduction of the verdict of not proven into 
the English practice is inexpedient; and sixthly, that the 
want of any efficient system of criminal appeal is a defect in 
our criminal procedure, and ought to be remedied. 
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aet. viil— the proposed scheme op 
reporting.* 

TJITE have already adverted to the scheme of reporting re- 
commended by the commltteef appointed by the Bar 
to prepare a plan for the amendment of the existing system, 
which has been in the hands of the Bar during the recess, and 
will be considered at the meeting to be called in November. 
As the subject is one of considerable importance, and we are 
of opinion that the scheme proposed offers, on the whole, the 
best practicable solution of the qflestion, we propose to lay 
before our readers some reasons in its support. The scheme 
reckons for its adoption on a large immediate support not only 
from the Bar, but from solicitors, and it is desirable that its 
merits should be as widely known and canvassed as possible. 

The business of the committee was, we conceive, to devise a 
practical remedy for practically felt evils. Whatever may be, 
under other circumstances, the advantages of a multiplicity of 
reports, it is unquestionable that what the vast majority of the 
profession desire at the present time is to have a single 
authentic permanent series of reports, equal in accuracy to the 
present "authorised" reports in the different courts, superior 
in condensation to many of them, published \ collectively, 

* Report of the committee appointed at the meeting of the Bar, held in 
Lincoln's Lin HaJl, on Wednesday, the 2nd day of December, 1863, and 
scheme of reporting recommended by the committee. 

f Seven out of uie twenty -ctwo members composing the committee have 
not signed the report ; but we believe that the Solicitor-General, in with- 
holding his signature, desires simply, not having attended any of the 
meetings of the committee, to abstain from expressing an opinion, while 
Mr. Denman has from the first been an advocate of the existing system of 
competing reports, and was, indeed, nominated on the committee in that 
character. Mr. Joshua Williams has published his views, which include the 
recording of all judgments verbatim by the Registrars, and the printing of 
them by the Queen's printer at the public expense. We do not know the 
exact views of the remaining four members of the committee, but we believe 
we may safely say, that they were not united in support of any one plan 
other than that recommended by the committee. Considering the diversity 
of ideas promulgated on the subject, perhaps the concurrence of fifteen 
members m one scheme is as much as could be expected. 
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speedily^ and at regular intervals^ and at a price low in itself^ 
but sufficient upon a large circulation to pay well an adequate 
staff of reporters. Such a series, together with a weekly 
report or notes of decided cases, of a more ephemeral 
character, to serve until the permanent report can be pre- 
pared, would satisfy the requirements of the profession, " 

There is certainly no lack of the materials necessary to 

product such a set of reports as we have indicated ; iskilled 

reporters exist in abundance. Nor can we doubt that the real 

demand is such as would enable the reports to be sold at a low 

price ; no estimate we have seen places the circulation within 

reach of such a single series of reports' at less than 5,000; and 

the statistics of the profession bear out this calculation.* The 

Queen's Bench reports once had, and more than one, we 

believe, of the "irregular" reports, has now, a circulation 

exceeding 3,000. The demand for reports among solicitors 

has much increased, and though they are now supplied only 

with one or other of the so-called " irregular " reports, there is 

evidence that they are dissatisfied with the present system, 

that they desire a more authentic report at a moderate price, 

and that much inconvenience is felt from the same reports not 

being habitually referred to by solicitors and counsel. The 

real difficulty, in order that a single " series of reports may 

obtain the general confidence and support of the profession, is 

to find a sufficient guarantee for its continued excellence, so 

that the defects which have led to the present multiplication of 

reports may not recur. The 'question, in short, is mainly one 

of organisation, management, or controL 

Now, all the plans proposed for the amendment of the 
existing system, ar^ founded (as regards management) either 
on the voluntary principle, or on the official principle, or 
on the control of a council — the last being the one recom- 

* In a paper furnished to the committee, the number of counsel holding 
chambers is given from the Law List at 1,959, the London solicitors at 
3,019, and the country solicitors at 3,168 ; but we think this last figure must 
be erroneous, for we should imagine the country solicitors to be nearly 
double of the London ones. There is also some circulation of the reports in 
America and the colonies. 



128 TM Proposed Scheme of Reporting. 

mended by the committee. To take first the voluntary prin- 
ciple. A voluntary combination of the existing " authorised " 
reporters might for a time attain some of the objects desired ; 
but the harmonious co-operation of thirty or more individual 
reporters for an indefinite period could obviously not be 
depended on ; and indeed it is very improbable that the exist- 
ing body of reporters would be able of themselves to initiate 
and carry out such a plan. A consultative conmiittee, or 
" family council " of the bar, to advise and assist the reporters, 
but possessing no authority, would carry the matter no 
further. 

A joint-stock company has been suggested in several quar- 
ters, but appears to us open to grave objections. We must 
own ourselves disinclined to see the whole of legal reporting 
thrown into the hands of a single irresponsible private com- 
pany, whose interests would be those of its shareholders, not of 
the professional public, and over which the profession at large 
would have no control, while its mismanagement would be to 
them an intolerable evil. Moreover, under such a system the 
profession would never reap the full benefit of the absence of 
competition, for they would always have to pay in the price of 
the reports not only for the remuneration of the reporters and 
the expenses of publishing, but for a handsome dividend to the 
shareholders of the company, and in addition probably for 
compensation to those existing interests which it would be the 
first business of the new concern to endeavour to buy up. 

If, on the other hand, the proposed company be founded not 
on purely commercial principles, if it be confined to members 
of the Bar, be restrained from making more than a limited 
profit on its capital, and its affairs be managed by law oflicers 
of the Crown and Q.C.'s, it becomes a privileged rather than a 
voluntary association, and assumes the form of an authorised 
body or council carrying on business with a subscribed capital. 
We approve of the idea of a council, but wish to avoid, if 
possible, the capital and the shareholders, which seem to us 
unnecessary if the organisation of the scheme be such as to 
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obtain from the first the confidence of the profession, and 
thus secure a large subscription list. 

The official principle, in the extreme form advocated by 
Mr. Joshua Williams, who proposes that all judgments shall be 
taken down verbatim by the registrars, printed in extenso, and 
sold to the public at a low price, will probably be thought by 
those most conversant with the courts, to be unsuited to our 
legal system ; it ignores the legal ability and training, study of 
the facts, and power of condensation required to frame a good 
report, and would overwhelm the law in a flood of printed 
matter.* 

In the form more usually suggested, which includes the em- 
ployment of reporters, appointed and paid by the state, the 
reports being published at the expense of the government, an 
official system ofiers many advantages, not the least of which 
is its simplicity. Its defects appear to us to be, first, the 
imperfect control which the profession would have over 
reporting: — under an official system, not to speak of the 
chance of the reporterships being jobbed, the only mode of 
remonstrance against practical defects in the system by the 
profession at large would be through Parliament, and the con- 
trol which could be thus exercised would, it appears to us, in 
the absence more especially of a Department of Justice, be 
exceedingly small. 

Secondly, and indeed mainly, we see no chance (until at least 
every other plan shall have been tried and failed) of per- 
suading a Chancellor of the Exchequer to consent to the 

* W« do not here advert to the views of those who think that all judg- 
ments ought to be ^^ motives^'" that is, ought to contain an authoritative state- 
ment of the grounds of decision, to be entered on the records of the. court ; 
for this involves a change in our judicial system beyond the limits of the 
Actions of the committee ; but we cannot help thinking that such a system 
would be very likely to lead to that which it is one of the main objects of 
reporting to avoid, namely, to enabling judges to decide without sufficiently 
explaining their reasons. A " motive" judgment would be very likely to 
assume a routine form, such as " Considering that, &c." (some harmless 
generaJ principle) " and considering (such and such) cases, we decide 
that, &c." The deliberative and discursive judgments now pronounced, 
however unsuitable as the final embodiment of Englifh law, seem to be a 
necessary element in its present development. 

VOL. XVIII.— NO. XXXV. ^ 
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addition of the cost of law reporting to the national expenditure. 
Under an official system, the price of the reports would pro- 
bably be fixed so as to cover the expenses of printing and 
publishing, leaving the salaries of the reporters to come, like 
those of the judges, on the Consolidated Fund ; but, however 
considerable a relief this would be to the profession, and however 
it may be true in the abstract that the State ought to provide 
reporters, it cannot be said that this principle has been as yet 
effectively urged upon the public, much less has met with any 
general recognition. Nor do we think that the prospect of 
making the business of providing reports remunerative, by 
fixing a price high enough to cover the cost of reporting as 
well as of publishing, would be sufficient to induce govern- 
ment to undertake the speculation. Thirdly, the proposal to 
issue official reports at a low price at the public expense, 
almost necessarily involves compensation to the various exist- 
ing interests, and we see even less chance that public money 
would be at present forthcoming for such a purpose. 

For these reasons we consider the official scheme one to fall 
back on only in the last resort, and we think the committee 
did wisely to seek for a plan more likely to be carried, instead 
of coming forward as the assertors ol^ a mere abstract principle. 
A guarantee, however, such as proposed by the scheme, of the 
minimum salaries of the reporters out of the Suitors' or Con- 
solidated Fund, for a few years, upon a sufficient subscription 
list, while involving in all probability no actual expenditure, 
would be an important support to the new system, and is no 
more than an equivalent for the voice in the future control of 
reporting offered to the State. 

The control of a council appointed in the manner proposed 
by the scheme, S^pears to us theoretically at least as good an 
arrangement as any that can be devised, inasmuch as it 
places the control of the reporting system in the hands of the 
profession itself, and mainly of the Bar, with whom, as distin- 
guished from the judges and the legislature, the function of 
reporting, in our Kgal system, may be said to reside. The 
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proposed council* is not, we hope^f too large for efficiency, and 
fairly represents the different interests. The members of it 
would be easily accessible to the wishes and wants of the pro- 
fession, and, if necessary, could be called to account by a 
meeting of the Bar. The question remains, will an unpaid 
council work ? For that it should be a working council is, we 
admit, and indeed insist, essential to the success of the scheme. 
If the persons composing it are not chosen ex-officio, nor from 
those who, being overworked, have no time to give to the 
matter, but are men in practice, and of weight in the profes- 
sion, we think — considering the direct interest every prac- 
tising barrister has in the reports being well conducted — 
there ought to be no difficulty in obtaining a council which 
will exercise an effective control over and through the editors, 
and that such a body offers the best practical solution of the 
question of management. 

The council are wisely intrusted by the scheme with a very 
large discretion as to details. Not the least valuable of the 
powers assigned to them is given by the clause which provides 
that the reporters shall be appointed only for a term of five 
years, subject to re-election : a power which an individual, as 
the Chancellor under an^ official system, would hardly exert, 
but which the council may and ought to exert if necessary, 
and which can alone secure the profession from ,the nuisance 
of an incompetent or indolent reporter, while it does not inter- 
fere with the retention for an indefinite period of the services 
of able men. 

The clause which declares that the council shall have power 
to establish a weekly set of reports in connection with the 
permanent series, is of great importance.. The establishment 

* We have heard an objection suggested to the proceed incorporation of 
the council, on the ground that to ask for it would be to ask a favour of 
Parliament or the Crown ; but in these days, when the Marjlebone Cricket 
Club is incorporated, there can hardly be much difficulty or delicacy on that 
score. Incorporation of some kind is needed, partly to absolve the members 
from individual liability, and partly to obviate difficulties as to copyright. 

t We confess to a doubt whether the council is not even now too 
numerous; The law officers of the Crown would }^ we presume, nominal 
members only. 

E 2 
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of a single accurate and speedy permanent series^ in lieu of 
the present sixteen separate sets of " authorised ** reports, 
would remove the greatest evil under which the profession 
labours ; but a practising barrister would still be obliged to 
take in one or other of the weekly or ephemeral reports. We 
are^ decidedly of opinion, however, that the weekly series 
which the profession requires, can best be carried on in con- 
nection with the permanent series, and that a more concise and 
convenient form — ^notes, in fact, or heads of cases — ^may thus 
be attuned for the weekly series. As this undertaking will 
involve an extra staff of reporters, and as it is desirable to 
embarrass the finances of the scheme as little as possible on 
first starting, this part of the plan is prudently left to the 
discretion of the council ; but we hope that they would at 
once turn their attention to the matter, and if a considerable 
proportion of the subscribers to the permanent series signify 
their willingness to take a weekly series also, there can be no 
reason why the latter should not be at once set on foot, and 
the wants of the profession be thus completely supplied. 

We now approach the vexed question of " exclusive cita- 
tion.** We agree with the advocates of it in this limited sense* 
— ^not that any man, or class of men, ought to be prohibited 
from reporting, still less that cases not published in a parti- 
cular set of reports ought not to be law — ^but that tiie result 
of there being a speedy and accurate standard series of reports 
ought to be, and would be, that the judges would not allow a 
case published in the standard reports to be cited from any 
other report, except for the purpose — a case rarely, if ever, 
occurring — of directly impeaching the accuracy of the stan- 
dard report, and that* if a case which from its date might have 
been, but was iRt, published in the standard reports were 
cited as authority, there would be considerable presumption 

♦ " No judge," it is observed by a very high legal authority, " could 
properly refuse to hear a case quoted by the Bar, but a judge would not 
upon a law point allow a newspaper report to be quoted, nor would he act 
upon an important deci^^on quoted from a report nastily published, without 
fiuiiher examination." 
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against its possessing any value as a precedent, while, if upon 
examination it proved to be of value, it would with all speed 
be published in the standard reports. Thus the standard 
reports would practically contain all cases, down to their own 
date, worthy to be cited as authentic, and would alone be 
citable. To this extent we should certainly expect " exclusive 
citation," as the result of the establishment of a series of 
reports such as we desire. 

But we think this ought to follow, and not to precede the 
establishment of the reports. Such a privilege could not well be 
conceded h priori by the judges to any set of reports, and ought 
not in our opinion, to be imposed upon them by the legislature, 
inasmuch as it should be held only during good behaviour, and 
be capable of being revoked at any time by the authority which 
granted it. Any stipulated preference for an unborn series of 
reports, much more a legislative monopoly, would be extremely 
invidious, would aflford a plausible if not a real ground for 
compensation to all sorts of existing interests, and would 
encounter a strong opposition in the profession — so much so 
that the discussion of any scheme involving it by the Bar, 
would probably have resolved itself simply into a contest 
between the monopolists'and anti-monopolists, in which we are 
not sure that the advocates of monopoly in any shape would 
have prevailed. While expecting, therefore, that the exclusive 
use of the proposed reports in court would follow the success 
of the scheme, we think that such a restriction most properly 
forms no part of it. 

We now come to the financial part of the scheme. Two 
modes of proceeding only are open to a scheme not starting 
with an enforced monopoly — to begin with a small circulation 
and high price, hoping for gradual reductidh, or not to begin 
without a circulation sufficient to cover working expenses at 
the price permanently fixed upon. The former plan seems to 
us here inadmissible ; it would prolong, and, indeed, for a 
time, aggravate the evils of the existing system ; would deter 
the mass of subscribers, and postpone for many years the 
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benefits desired. This being so, it only remained ix) consider 
what amount of circulation, at the price to be fixed for the 
reports, would pay the expenses of printing and publishing, 
together with the ininimum salaries of the reporters — these 
being settled, as we shall presently state, so as to place the 
authorised reporters in as good a position as they at present 
occupy. If this circulation were so large that if once attained, 
a still larger circulation would ahnost certainly follow, the 
conditions of success would seem to be satisfied. 

Now, a circulation of 2,000 at £5 5s. (the price to be 
charged to subscribers, and, therefore, not subject to discount), 
will produce £10,500; on which the publisher's commission 
at 10 per cent, is £1,050. The expense of printing, &c., a 
part of ten sheets (160 pages), of De Gex, Macnaghten and 
Gordon's reports is estimated for 2,000 copies at £106 16*. %d. . 
consequently, if the reports for a year are contained in forty 
parts, or eight volumes of 800 pages each, in the style of 
De Gex, Macnaghten and Gordon, the expense of printing 
2,000 copies would be £4,273.* The first moiety of the 
reporters' salaries according to the scheme, taking into account 
the fixed salaries of the House of Lords' reporters, is just 
under £5,000. It appears, therefore, that the proceeds of a 
circulation of 2,000 would cover the expenses of printing, 
publisher's, commission, and reporters' salaries, leaving a slight 
iaargin for the council's expenses, which, however, it is pro- 
posed by the scheme, should be guaranteed by the Inns of 
Court — there being issued for the year 6,400 pages of reports 
in the style of De Gex, Macnaghten and Gordon. 

At present, it must be admitted, there are nearer sixty than 
forty parts of regular reports published annually, and the esti- 
mate therefore assumes a considerable reduction in bulk as the 
result of the new system. On the other hand, we should cer- 
tainly expect the council to make improvements on the present 

* Anotlier estimate states £426 as the cost of printing a volume of 700 
pages in the style of the Vice-Chancellors' Reports, which gives a result 
somewhat more favourable. In printing, we include stitching and covering 
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bulky and expensive mode of printing the authorised reports ; 
they ought considerably to increase the matter in a page 
(though eschewing double columns), and to relegate mere 
practice cases to a smaller type. -And while a few of the 
existing authorised reports may perhaps bear little reduction in 
bulk, we cannot but think that others err grievously in pro- 
lixity and irrelevancy of matter ;* and we look forward to a 
more concise method of framing reports generally as one of 
the greatest advantages to be hoped for from the reduction of 
all the reports under a single an(J eflScient management. If the 
case law of a single year cannot be compressed into eight 
thick octavo volumes. Heaven help future generations of 
lawyers ! 

Upon the whole, therefore, we think the scheme is financially 
safe in commencing with a circulation of 2,000 for the whole 
series ; and we have no doubt that with such a subscription 
list the council will have no difficulty in finding a publisher, 
even without — what we trust, however, would be forthcoming 
— the government guarantee of the minimum reporters' sala- 
ries. If they could not, they may safely retain the £1,060 
commission to cover the expenses of distribution, and make a 
bargain with a printer themselves. If a subscription list of 
2,000 is attained, we have little doubt that the circulation 
would speedily reach three, and even four thousand ; and, as 
the expense of printing diminishes rapidly in proportion to the 
number of copies, a circulatio^^ of 4,000 would certainly more 
than pay the full reporters' salaries ; while even this circula- 
tion is within the general estimate of ultimate demand. 

* A very high authority, from whom we have already quoted, observes, 
** The regular reports are no doubt open to some objection. Many cases 
depending upon local Acts, which are not likely ever again te come into 
discussion, are reported at great length ; so cases, for example, depending 
on the construction of a long correspondence, can hardly be usefully 
reported, unless the iudge lays down or explains a rule of law. A judge 
may with great propriety go at large into an examination of the facts for tne 
satisfaction of the suitor, which it may not be necessary to report at length. 
It is impossible not to be stnick with the learning and labour exhibited by 
our judges in their judgments, but the lengfti now and then is greater than 
the case, as a legal authority, would justify the reporter in fully reporting." 



136 The Proposed Scheme of Reporting. 

The remaining important points in the scheme are the posi- 
tion and remuneration of the reporters, and the question of 
vested interests — which, indeed, are identical; for, as the scheme 
starts with no monopoly but such as its own merits may gain 
for it, and proposes only what it would be competent for a 
voluntary combination of the present authorised reporters at 
any time to initiate, we cannot admit that any other " vested 
interests," properly speaking, are concerned than those of the 
existing authorised reporters : although we should be glad to 
see a^ existing reporters considered, as far as practicable, in 
the appointments to be made under the new system; and 
although, in the case of the Law Journal, we should be glad if 
an arrangement could be made, without too heavily burdening 
the finances of the scheme, which would at once place the new 
reports in possession of a circulation large enough to insure its 
complete success, and afford some compensation to a publication 
which has worthily endeavoured to supply some of the defects 
of the authorised reports. The contingency of such an ar- 
rangement is provided for by the scheme. With regard to the 
existing authorised reporters, we think the new scheme is 
bound to offer to place them at once in as good a position, 
pecuniarily speaking, as they now occupy, while in the event 
of success it offers them a much better one; it being one of 
the main evils of the present system, that, owing to the small 
circulation of the authorised reports, and the competition of 
publishers, the profession havf been heavily taxed, without 
any corresponding benefit to the reporters. 

With this view, the scheme endeavours to fix the minimum 
salaries — or first moiety of the salaries — of the reporters (which 
are to be guaranteed, if possible, out of the Siiitors' or Con- 
solidated* Fund ; or, if not, to be made a first payment out of 
profits by contract with the publisher), so as to correspond as 
nearly as may be with the highest average remuneration which 
the authorised reporters at present obtain. It is diflScult to 
speak with absolute correctness on this subject, but from all the 
information we can obtain, we believe that — ^excluding the 
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House of Lords' reporters, who are paid by the House — ^the scale 
of minimum salaries fixed by the scheme for the reporters in the 
various courts, approximates as closely as may be to the maximum 
of profits which they now receive,* and, in some cases, con- 
siderably exceeds it. If in any case the present profit materially 
exceed the minimum which the reporter would receive if the 
scheme were in operation, we believe it will be found to be 
where the whole profits of the reports in a particular court 
are monopolised by one reporter — an anomalous case, which is 
met as far as may be by the provision in the scheme (rule 13), 
which permits three-fourths of the aggregate salaries allotted 
by the scheme to the court, to be assigned in such case to the 
individual reporter now in possession of the field. In the 
event of success, each of the reporters will receive double the 
minimum salary — that is, double the present average highest 
rate of pay. We think, therefore, that the present authorised 
reporters are not imfairly dealt' with, in being ofiered the first 
appointments (not subject to the provision for re-election every 
five years) under the new system, and we do not see how any 
change of plan could be expected to do more for them in a 
pecuniary sense. 

A voice was raised at the meeting in July by one of the 
present authorised reporters (who, as we understood, ex- 
pressed himself in other respects well satisfied with the 
change) to protest against the appointment of editors. We 
must say that no part of the proposed schcn||| appears to us 
more essential. All combined publications have editors, and 
to suppose that the council are to read over the proof sheets, 
or that anything but confusion could result from the attempt 
of thirty or more reporters to revise one another's contribu- 
tions, seems to us absurd. Editors are not a terror to good 
reporters, but to the lazy or incompetent, if such there be ; 

* In the case of not the least admirable and widely circulated of the 
present reports, those in Vice-Chancellor Wood's court, we happen to have 
ourselves heard several years ago from one of the then reporters the exact 
amount of profit received ; it coincided with the minimum salary as fixed 
by the scheme. Here, therefore, there would at least be no loss. 
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and while we appreciate the slight diminution of absolute 
liberty to the present individual reporters, we think they may 
reasonably be asked to make this sacrifice in the general 
interest, and that they cannot fairly object to a condition 
under which fully three-fourths of all literary work at the 
present day is performed, and to which all the existing 
reporters — except the authorised — are already subject 

We have briefly discussed the leading points of the scheme 
about to be submitted to the profession. It is a moderate or 
" compromise " scheme, and therefore sure to meet with objec- 
tions from the doctrinaire advocates of extreme systems; 
but we believe, after reading all that has been written on the 
subject, that the preponderance of views in the profession 
fairly gravitates towards some such plan, and that all objec- 
tionable elements have been successfully weeded out of it. 
Such a scheme could not have been brought forward in the 
absence of that general want, that wide-spread dissatisfaction 
with the existing system, which was the starting point of the 
labours of the committee ; but the difficulty of the scheme is 
in fact its safety, for if the required subscription list is obtained, 
we can scarcely doubt that the scheme would be completely 
successful. 

That the Bar will subscribe largely, we do not doubt. They 
will appreciate the difference between £5 5s. and £30 or £40, 
the price of the reports under the present system ; but to obtain 
a circulation if 2,000, a large number of solicitors must sub- 
scribe ; and the scheme rests upon the supposition of their 
being willing to pay £5 5s. (or £3 3^. for the Chancery or 
common law series only) — for the sake of having the standard 
report instead of the imperfect publications with which they 
are now contented; and of having that report universally 
referred to by judges, solicitors, and counsel. The first 
business of the council — if the scheme should be approved by 
the meeting of the Bar-^would be to circulate the scheme 
universally among the solicitors, both town and country. If 
they cannot obtain a subscription list of 6,000, they are em- 
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powered by the scheme to inylte subscriptions at higher 
prices, not exceeding £10 lO*. for the series; but a circula- 
tion of 2,000 at £5 55.* is obviously very far preferable to a 
circulation oiM,000 at £10 10*. It is possible that the 
scheme might be started on a smaller circulation by a subsi- 
diary subscription of capital ; but the buyers of reports should 
remember that they would, in that case, have to pay in the 
price of the reports for interest on the capital so subscribed. 
There is not, so far as we can see, any other scheme practically 
in the field: and we shall be sorry if the inertia of the 
profession loses the present opportunity of puTfcting the system 
of preparing and publishing the reports on a simple and satis- 
factory basis, and, we may hope, of checking to some extent 
the great and increasing evil of the enormous bulk of case- 
law. 

F. V. H. 



Aet. IX.— the criminal law op ENGLAND. 

A General View of the Criminal Law of England. By James 
Fitz- James Stephen, M.A. Of the Inner Temple, Barrister- 
at-Law, Recorder of Newark-on-Trent. London and Cam- 
bridge, Macmillan & Co. 1863. 

rriHERE is no branch of our jurisprudence to which so much 
public attention is directed as the criminal law. The 
various incidents of the trial of a prisoner, &om the formal 
indictment to the verdict, are familiarly known to all. A 
criminal court is one of the great schools of life. We have 
there laid bare the foibles, the weaknesses, and the crimes, of 
our fellow-creatures. Much that otherwise would for ever 
remain hid, is there disclosed to the whole world. No wonder 
then that such scenes should excite and attract so much 
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interest, and be so fiilly reported on the part of the press. 
Criminal trials also may be said in some remote degree or 
other to come home to the feelings of each individual, for it is 
possible that though innocent he might be placed in a similar 
position, whereas an ordinary law suit may always be avoided 
by complying with the demand made. As Mr. Fitz-James 
Stephen observes — 

** The administration of criminal justice is the commonest, the 
most striking, and the most interesting shape in which the sove- 
reign power of the state manifests itself to the great bulk of its 
subjects."* 

The object of the present volume is to explain on philosophic 
principles the nature and operation of our criminal law. The 
attempt is an ambitious one, for this branch of our legal system 
has perhaps more than any other been the result of accident 
and isolated efforts, and therefore it presents but little method 
or symmetry. Indeed, the remarks of Paley on the English 
Constitution would well apply to that most important part of 
it which concerns the protection of our lives, liberties, and 
property : — 

" It resembles one of those old mansions, which instead of being 
built all at once after a regular plan, and according to the rules of 
architecture at present established, has been reared in different ages 
.of the art, has been altered from time to time, and has been con- 
tinually receiving additions and repairs suited to the taste, fortune, 
or convenience of its successive owners." f 

The learned author commences his work with a consideration 
of the province of criminal law, a subject full of interest 
and importance. We could have wished that Mr. Stephen 
had conducted this branch of his investigation by another 
method. He gives us too much the idea of a writer who 
takes up the Statute Book and deduces therefrom ci pos- 
teriori what are the duties and province of the legislator, 
whereas the proper way undoubtedly is to begin d, priori. 

* P. 207. 

t "Paley's Moral Philosophy," Works, Vol. III., p. 262. 
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A writer on jurisprudence should assume to lead and not to 
follow the legislator, to point out what failures have been made 
in the past, and what evils are to be avoided in the future. 

" When," says Bentham, " legislators shall study the human heart, 
when they shall show their attention to the different degrees and 
different kinds of sensibility by limitations and modifications, these 
condescensions on the part of power wiU charm like paternal 
endearments."* 

But in order to accomplish this object, it is necessary that 
the legislator should fully comprehend the proper scope for 
the exercise of the great powers which he has at command. 

" The general object," observes the same writer, " which all laws 
have, or ought to have in common, is to augment the total happiness 
of the community." f Or, as another great philosopher puts it, " The 
whole end and object of law is to protect the subjects in all that 
they may lawfully do, or possess, or demand." j: 

The law, however, labours under this disadvantage, that, as 
it should never speak but to command, nor command but 
where it can compel, many duties must be necessarily omitted 
from every system of legislation as not being fit objects of 
compulsion, such as piety to God, bounty to the poor, forgive- 
ness of injuries, education of children, gratitude to benefactors, 
respect to parents and the like. § 

Another important consideration to be borne in mind is how 
far the legislature should interfere to enforce the sanction of 
the moral law in certain cases. 

" Laws, no doubt," as observed by Hannah More, " are providen- 
tially designed, not only to be the best subsidiary aid of religion 
where she is operative, but to be in some sort her substitute in those 
instances where her own direct operations might be ineffectual." || 

* " Prindples of Morals and Legislation," Works, by Bowring, Vol. I., 
p. 35. 

t Ibid, p. 83. 

J Reid's "Active Powers," p. 324. 

§ " Pale/s Moral Philosophy," Works, Vol. m., pp. 2, 3. 

II " Hints towards forming the Character of a Young Princess," Works, 
Vol. VI., p. 51. ^ v^ , 



142 Criminal Law of England. 

But though the principle may be thus succiiictly stated^ 
yet its application practically becomes very difficult. Instances 
have occurred in all ages where legislators by the misapplica- 
tion of general theories as to the proper province of the law 

have played 

"Such fantastic tricks before high heaven, 
As make the angels weep." 

A legislator indeed" who proceeds on no fixed and certain 
principles becomes little more than the exponent of the popular 
will. To a certain extent perhaps this should be so. 

" Regarded generally," remarks one of our present judges, " the 
character of the laws will reflect that of the people, the public senti- 
ments, opinions, views, and habits will be plainly stamped on the 
legislation, so that in the pages of the statute-book the student inay 
find^ without difficulty, traces of what that people was whose 
memorials are spread out before him."* For the strength of a laWliea 
in its being a fair and tolerably exact expression of the popular 
will, ^' so that the days of a statute are numbered when it reflects no 
phase of public sentiment, corresponds with no convictions in the 
popular mind, and awakens no sympathy and inspires no respect in 
those for whom it is framed." f 

What is required is a work embodying together the princi- 
ples of morals or ethics on the one hand^ and the principles of 
jurisprudence or legislation on the other. Some such treatise 
seems to have been designed by the late Mr. Austin^ and 
certainly^ no one could have been better fitted for such a task 
than this eminent author. Indeed^ he expressed the con- 
viction, 

'< That mitil the ethical notions of men were more clear and con- 
sistent, no considerable improvement could be hoped for in legal or 
political science, nor consequently, in legal or political institu- 
tions." J 

* ^*Law as Reflecting and as Moulding the Opinions and Habits of 
the People," by Thomas Chambers, Esq., Q.C., now Common Seijeant, 
Juridical Papers, Vol. I., p. 115. 

t IHd, p. 120. 

\ Austin^s ^ Province of Jurisprudence Determined." Preface by Mrs, 
Austin, p. 23. 
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The projected work alluded to, was intended to be entitled 
'* The Principles and Relations of Jurisprudence and Ethics." 
In the prospectus or advertisement of the proposed treatise, 
Mr. Austin says, " that positive law and positive morality, 
together with the principles which form the text of both, are 
the inseparably-connected parts of a vast organic whole." * But 
it is obvious that for such a work to be of any practical utility, 
the one must be separated from the other, or the legislator 
will be left as much in the dark as he was before. The great 
questions of laws and morals lie at the foundation of human 
society, but it is necessary for practical purposes that the na- 
ture or essence of each should be distinguished, and the boun- 
dary which severs jurisprudence from the region lying on its 
confines should be accurately defined and pointed out. For, 
as Mr. Austin observes in another place, 

" The body or aggregate of laws which may be styled the law of 
Grod, the body or aggregate of laws which may be styled positive 
law, and the body or aggregate of laws which may be styled positive 
morality, sometimes coincide, sometimes do not coincide, and some- 
times conflict."! 

There is no doubt, however, that these simple and obvious 
considerations are frequently overlo<iB& by legislators : — 

" If they fancy a practice pernicious, or hate it, they know not 
why, they proceed without farther thought to forbid it by positive 
law. They forget that positive law may be superfluous or impotent, 
and therefore may lead to nothing but purely gratuitous vexation. 
They forget that the moral or the religious sentiments of the com- 
munity may already suppress the practice as completely as it can be 
suppressed."^ 

Religion should serve, if we may use the term with 
reverence, as the handmaid of jurisprudence, or else no 



♦ Ibid, p. 24. 
" Province of Jurisprudence Determined," p. 145. 
Ibid, pp. 146, 147. 
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Bystem of legislation will deserve the sublime panegyric of 
Hooker, that : — 

'^ Of law there can be no less acknowledged than that her seat 
is the house of Grod, her voice the harmony of the world, all things 
in heaven and earth do her homage ; the very least as feeling her 
care, and the greatest as not exempted from her power ; both angels 
and men, and creatures of what condition soever, though each in 
different sort and manner, yet all with uniform consent admiring 
her as the mother of their peace and joy." * 

A few illustrations gleaned at random from the early Statute 
Book will, perhaps, more than any general remarks, tend to 
show thai* the science of legislation has not been sufficiently 
studied in this country. The statute of Nottingham, 10 
Edw. Ill:, Stat. 3, De cibariis utendis^ enacts that no one, of 
whatever state or condition he may be, should have more than 
two courses for dinner, supper, or other meal, or two kinds of 
wine, except on certain great feast days, including Christmas, 
when three courses or more might be indulged in. The 13 
Rich. II., Stat. 1, c. 8, provides that the rates of labourers' 
wages shall be assessed and proclaimed by the justices of the 
peace. The 17 Rich. II.,^4 enacts that ''malt sold to London 
shall be cleansed from S dust." The 5 Hen. IV., c. 13, 
enacts " What things may be gilded and laid on with silver 
and gold and what not." The 4 Hen. VII., c. 16, " An Act 
concerning the Isle of Wight," provides a penalty for taking 
more farms than one comprising a certain quantity of land in 
that island. Then the 11 Hen. VII., c. 19, is intituled 
" What Stuff Upholsterers shall put in Bolsters, Feather Beds 
and Pillows;" and the 24 Hen. VIII., c. 10, is "An Act 
made and ordained to destroy Choughs, Crows, and Rooks." 
The 25 Hen. VIII., c. 13, is " Concerning the Number of 
Sheep One should Keep," and enacts that no man shall keep 
more than two thousand sheep. The 2 & 3 Edw. VL, c. 19, is 

* Eccl. Pol. Book I, conclusion, 
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intituled " An Act touching Abstinence from Flesh in Lent 
and other Usual Times." The statute recites as follows :— 

" The King's majesty, considering that 'due and godly abstinence 
is a mean to virtue and to subdue men's bodies to their soul and 
spirit, and considering also specially that fishers and men using the 
trade of living by fishing in the sea, may thereby the rather be set 
on work, and that by eating of fish much flesh shall be saved and 
increased." 

A penalty is then provided for eating of flesh upon any day 
used conunonly as a fish-day. The 7 Edw. VL, c. 5, prohibits 
any except certain privileged persons to have and keep 

" in his house or custody any piece or vessel of any of the wines 
of Gascoign, Guyen, French or Bochel, containing above the quan- 
tity of ten gallons, to the intent to spend or drink the same in his 
or their house or houses by any colour or means, upon pain to forfeit 
for every such offence ten pounds of lawful money of England." 

The 1 Eliz., c. 15, provides that timber shall not be felled to 
make coals for the making of iron. And to mention the last 
instance, the 10 Will III., c. 2, mtitled " An Act to Prevent 
the Making or Selling of Buttons made of Cloth, Surge, Drug- 
get, or other Stuffs," was passed to protect the manufacture of 
silk, mohair, gimp, and thread buttons with the needle. 

Whether the system of modem legislation in this country is 
based on sound principles may be well open to question. But 
certain it is that in recent times our statutes attempt higher 
purposes and nobler objects than in the days of old. They 
gather within their embrace the poor, the oppressed, the 
wretched, the outcast, and take account of their miseries for 
the purpose of relieving them. They protect women and 
children from unsuitable and over-prolonged toil. They follow 
the miner into the bowels of the earth and watch over him in 
the danger and darkness of his employment. They accom- 
pany the emigrant on his melancholy voyage into exile, and 
prescribe for him comforts and conveniences which he could not 
command. They provide a ministry of education, and a dis- 

VOL. XVIII.-'-NO. XXXV. L 
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cipline of amendment for the hapless child of want and crime, 
and give hope and opportunity of recovery to the degraded 
and desponding.* These are laws of which England may well 
be proud, though they may be inconsistent with political 
theories, and. though in after ages the brilliant historian may 
be able to state that they did not fall within the true province 
of the legislator, and therefore failed of effect. 

It might have been more instructive if Mr. Stephen, in his 
historical sketch of English criminal law, instead of bestowing 
so much industry on the Anglo-Saxon and l^orman periods, had 
availed himself of the opportunity to give some account of the 
practice of torture in the times of the Tudors and Stuarts. 
We shall endeavour to supply this omission so far as our limits 
will permit^ and we think it wiU be seen that the learned 
author's assertion that ^^ the attempt " to introduce torture 
"was vehemently and successfully resisted, and failed en* 
tirely " f is not borne out by the facts. 

In the first place it is certainly clear that the most eminent 
legal authors have declared in solemn form that the use of 
torture was not allowed by the common law of England. 
Fortescue, who was successively Lord Chief Justice and Lord 
Chancellor in the reign of Henry VI., in the 22nd chapter 
of his celebrated work, De Laudibus Legum Anglice^ wrote 
one of the most eloquent denunciations against the practice of 
torture to be found in any language. 

" Judge," he says, " in what school of humanity did you learn 
this custom of being present and assisting while the accused wretch 
is upon the rack?" 

And again : — 

^^I-see not how it is possible for the wound which such a judge 
must give his own conscience ever to close up or be healed, as long 
at least as his memory serves him to reflect upon the bitter tortures 
so unjustly and inhumanly inflicted on the innocent." 

It is remarkable, however, that throughout the whole of this 

♦ Juridical Papers, Vol. I., pp. 129, 130, 
tP.29. ^ 
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chapter Fortescue does not anywhere in so many words declare 
that the practice of torture was not used in England in his 
time. Lord Coke' follows in the wake of Fortescue ; citing 
that learned judge as an authority, but also adducing that 

" There is no law to warrant tortures in this land, nor can they be 
justified by any prescription being so lately brought in. And there 
is no one opinion in our books or judicial record (that we have 
seen and remember) for the maintenance of torture or torments,'** 

To the same effect is Sir Thomas Smith : — 

*' Likewise," he says, " torment or question, which is used by the 
order of the civil law and custom of other countries to put a 
malefactor to excessive pain to make him confess of himself or of 
his fellows or accomplices, it is not used in England; it is taken for 
servile." 

And farther on: — 

^' The nature of Englishmen is to neglect death, to abide no 
torment. And therefore he will confess rather to have done any- 
thing — ^yea to have killed his own father — than to suffer torment ; 
for death our nation doth not so much esteem as a mere torment. In 
no place shall you see malefactors go more constantly, more assuredly, 
and with less lamentation to their death than in England."f 

By the law of England, however, or rather according to the 

practice of the courts, no mere opinion of any legal author, 

however distinguished, is matter of authority. It becomes, 

therefore, the more important to refer most particularly to an 

authoritative decision of the judges on this question. It is the 

case of Felton for the murder of the Duke of Buckingham. 

When before the council-table. Laud, Bishop of London, said 

that if he would not confess he must be subjected to the rack; 

Felton replied that, if it must be so, he could not tell whom 

he might accuse in the extremity of torture, and that, if what 

he should then say must be taken for the truth, he could not 

tell whether he might not accuse the Bishop himself. After 

this, Felton was asked no more questions, but sent back to 

♦ Coke, 3rd Just., 35. 

I Gommonwealtli of England, Book U., c. 27« 

h 2 



148 Criminal Law of England, 

prison, and the council thereupon fell into debate whether 
torture were permitted by the law of England. Ultimately, 
it was determined to refer the question to the judges, and this 
having been done, they all assembled on the 14th of Novem- 
ber, 1628, at Serjeant's Inn, and there agreed that Pelton 
ought not by the law to be tortured by the rack, for no such 
punishment was known or allowed by our law.* Felton's 
case has certainly been always cited as a decision by all the 
judges of England of the illegality of torture. 

On the other hand, the statute of 27 Hen. VIII. c. 4, con- 
tains, inferentially, an admission of the practice of torture, for 
it recites that the offenders there referred to would never 
confess their offences f* without torture or pains." And with 
reference to Scotland, the statute 7 Anne, c. 21, s. 5, declared 
that no person accused of any capital offence or other crime 
in that country, should suffer, or be subject or liable to any 
torture. The practice, therefore, as regards Scotland, must 
have been sufficiently common to render necessary that it 
should be expressly forbidden by 'Act of Parliament. But a 
more remarkable admission of the practice of torture is that 
deduced from the second resolution in the Countess of 
Shrewsbury's case,t reported by Lord Coke himself, which 
states that "for the honour and reverence which the law 
gives to nobility, their bodies are not subject to torture in 
causa criminis Icbscb Majestatis,^^ 

Whatever difference of opinion may exist as to the legality 
or illegality of torture in early periods of our history, there 
can be no doubt that instruments for the purpose were intro- 
duced into this country, not for the sake of curiosity, but for 
practical use. To speak, in the first place, of the rack, the 
most usual instrument of torture. According to Lord Coke,t 
John Holland, Earl of Huntingdon, was, by King Henry 
VI., created Duke of Exeter, and afterwards that monarch 
in the twenty-sixth year of his reign granted to him the office 

♦ RuBhworth's Historical Collections, Vol. I., pp. 638, 639, 
t 12 Rep. 94. Also 2 HoweU's St. Tr, 770, 
X drd. Ijist. 35. 
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of Constable of the Tower. The Duke of Exeter, and William 
de la Poole, Duke of Suffolk, and otherg, wished to bring in 
the* civil laws, and for a beginning the Duke of Exeter, as 
constable, first brought into the Tower the rack or brake 
allowed in many cases by the civil law, and therefore the 
rack was called the Duke of Exeter's daughter. The punish- 
ment of the rack must have been very severe. Sometimes 
the prisoner was unable to hold up his hand, as formerly re- 
quired in criminal trials, through the joints and muscles of the 
arm being so much injured ; and in other instances the un- 
fortunate sufferer was rendered thereby permanently disabled 
from earning a livelihood for himself, his wife and children. 

From the year 1591 by far the most usual kind of torture 
was an instrument called the '^ manacles." It seems to have 
been kept at Bridewell until about the year 1598, after which 
time it is mentioned in warrants, as one of the kinds of 
torture used at the Tower. Mr. Jardine* states that he could 
not discover from any credible authority of what this instru- 
ment consisted, but he suggests that one of the engines shown 
to visitors at the Tower which compressed the neck of the 
sufferer down to his feet, might be the manacles. Visitors 
are assured that these engines were taken in the Spanish 
Armada in 1588, being, curiously enough, the precise period at 
which the manacles were introduced at Bridewell, but the 
coincidence may have been accidental. There are two 
allusions in Shakespeare which seem to have reference to the 
manacles. In " Measure for Measure,"! Angela ihxi^ addresses 
Isabella : — 

" Admit no other way to sare his life, 
(As I subscribe not that, nor any other. 
But in the loss of question) that you, his sister, 
Finding yourself desired of such a person. 
Whose credit with the judge, or own great place, 
Could fetch your brother from the manacles 
Of the all-binding law." 

* A Reading on the Use of Torture in the Criminal Law of England. By 
David Jardine. London : Baldwin & Cradock, 1837, p. 37, note 2. 
t Act n., Scene 4. 
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And again in '* The Tempest/'* where Prospero says : — 

" Speak not you for him ; he's a traitor. Gome, 
m manacle thy neck and feet together.** 

There was also at the Tower a place called the " Dungeon 
among the Rats," being a cell below high- water mark, and 
totally dark, and as the tide flowed innumerable ratd which 
infested the muddy banks of the Thames were driven through . 
the orifices of the walls into the dungeon. The alarm excited 
by the irruption of these loathsome creatures in the dark was 
the least part of the torture which the unfortunate captives 
had to undergo, instances being related where the flesh was 
torn from the arms and legs of prisoners during sleep by the 
voracity of these animals.f And in the reign of Henry VIII. 
Sir William Skevington, Lieutenant of the Tower, invented 
a new engine of torture called " Skevington's irons," or 
" Skevington's daughter," or " little ease," t which was after- 
wards known by the corrupted name of the "scavenger's 
daughter."§ 

The council books during the reigns of Edward VI., Mary, 
Elizabeth, James L, and Charles I., afford abundant evidence 
of the practice of torture during those periods, for the purpose 
not only of religious persecution, but also of compelling the 
disclosure of political conspiracies, murders, robberies, em- 
bezzlements, and other crimes. Torture, however, appears in 
the time of James I. to have been usually applied on the 
occurrence of state offences only, and there is no instance of 
its application to other crimes since the reign of Elizabeth. || 
It appears to be clear that even Sir Edward Coke himself 
personally conducted an examination by torture,^ and 4t is 
somewhat amusing to find Sir Thomas Smith at the Tower as 
one of the commissioners to superintend the infliction of the 
rack, though to do him justice he seems to have felt horror at 

♦ Act 1., Scene 2. 
t Jardine, p. 27. 

"Commons* Journal,** May 14, 1604. 
§ Tanner's "Societas EuropsBa," p. 18. 

II Jardine, pp. 15, 16, 21, 43, and instances cited throughottt the work. 
t Ibid, pp. 46, 47. 
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the task, for on the 17th September, 1571, he thus wrote to 
Lord Burleigh from the Tower : — 

** Though we be importune to crave revocation from this un- 
pleasant and painful toil, I pray you be not angry with us. I 
assure, for my part, I would not wish to be one of Homer's gods if 
I thought I should be Minos Aeacus or Rhadamanthus. I had 
rather be one of the least shades in the'Elysian fields." * 

The last recorded instance of torture in England, occurred 
in the year 1640, and it was practically abolished in the time 
of the Commonwealth, and has never since been revived.^ 

It is observable that not a single instance is recorded of the 
application of torture to persons of noble blood, thus showing 
that the second resolution in the Countess of Shrewsbury's 
case to such eflfect was always strictly obeyed as the law. 
Women too, appear to have generally escaped this trying 
ordeal, though there is one melancholy exception at least. It 
is that of Anne Askew. Having 'shown some favour to the 
principles of the reformation, she was turned out of doors by her 
husband, and coming to London was thrown into prison in 
consequence of information being given of certain words she 
had spoken against the corporal presence in the Sacrament* 
Anne Askew was bailed in the end of March, 1546, but not 
long after that she was again apprehended and examined before 
the King's Council, then at Greenwich. 

" She answered them," says our relator, Burnet, " in general wordd 
upon which they could fix nothing, and made some ^harp repartee, 
upon the Bishop of Winchester. Some liked the wit and freedom of 
her discourse, but others thought she was too forward." 

But the poor woman was dealing with a tribunal where 
heither argument nor reason could be of any avail. She was 
sent to Newgate, and from thence to the Tower, and there 
submitted to the torture of the rack, but she confessed nothing* 

* Murdni's "Collection of State Papers," p. 95. 
t Jardine, pp. 57, 58. 
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Fox adds the following story of this occurrence, with refer- 
ence to the Lord Chancellor (Wriothesley), namely, 

" That he commanded the Lieutenant of the Tower to stretch her 
more, but he refused to do it, and, being farther pressed, told him 
plainly he would not do it. The other threatened him, but to no 
purpose, so the Lord Chancellor, throwing off his gown, drew the 
rack so severely that he almost tore her body asunder, yet could 
draw nothing from her, for she endured it with unusual patience and 
courage. When the King heard this he blamed the Lord Chancellor 
for his cruelty and excused the Lieutenant of the Tower." 

Burnet treats this story as unworthy of credit, and we 
should hope that it is so, though in matters of religious per- 
secution the best of men become cruel and pitiless. How- 
ever, the expression of royal clemency, if it was ever really 
uttered, proved but an empty sound, for Ann Askew was left 
to be proceeded against according to the sentence. She was 
carried to the stake in Smithfield, a little afterwards, in a 
chair, not being able to, stand through the torments of the 
rack, and there burnt with some others.* 

In all the recorded cases of torture it was so applied under 
the authority of a warrant from the Privy Council. This 
circumstance goes far to show that, by the common law, the 
practice of torture was illegal, and that when it occurred, it 
was owing to an arbitrary stretch of prerogative on the part 
of the Crown, thereby to such extent controlling or over- 
ruling the law. And there is a very just observation made 
by Mr. Hargrave,t namely, that if torture was lawful we 
should find rules to direct its application. On the other hand, 
as Mr. Jardine remarks,^ 

" Our most cherished and valuable laws, our best and oldest insti- 

♦ Burnet's " History of the Reformation," Vol. I., pp. 341, 342, fol. ed. 
1681. The story is told rather differently by Lord Campbell. According 
to him, Anne Askew was one of the Maids of Honour to Queen Catherine. 
He cites as his authorities, Fox, Vol. II., p. 488 ; Speed, p. 780 ; and 
" Baker's Chronicle," p. 299 ; but does not mention Burnet or his doubts 
as to the authenticity of the incident about Lord Chancellor Wriothesley. 
«* Lives of the Chancellors,'' Vol. I., pp. 646, 647, 2nd ed., 1846. 

t 2 HoweU's St. Tr., p. 774, note. 

X Pp. 68, 69. 
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tutions were of no avail, Magna Charta was an empty name, and 
trial by jury a mockery and a farce, when, upon the bare authority 
of a royal warrant, a man could be carried away to the prisons of 
the Tower and, after his body had been duly attenuated and his 
spirit broken and subdued by the horrors of * little ease ' and the 
' dungeon among the rats,' be brought into court to make a formal 
answer to evidence extracted by the cruelties of the rack, or the 
manacles, or the ' scavenger's daughter.' " 

The reason alleged by Mr. Hargrave* that the instances of 
torture which have been collected only prove an irregularity 
of " practice," appears to us to be very unsatisfactory. Irre- 
gular, indeed 1 To the poor creature suffering cruel torments 
on the rack at the Tower the exception in his case would have 
all the force and vitality of a general rule. But when we 
reflect how abhorrent the practice of torture is to the feelings 
of Englishmen, it is not perhaps surprising that the many 
instances of its occurrence should be ingeniously either de- 
nied or explained away, though in the sacred interests of 
truth it would be better were the matter more fully and 
impartially investigated. 

We shall now proceed to give a general sketch of the legis- 
lation by which, during the last forty years, our criminal law 
has become entirely reconstructed. Previously to the year 
1826, the criminal law of England was scattered over the 
statute-book in a variety of Acts, and was altogether in such 
an unsatisfactory state that in that year the late Sir Robert 
Peel took the subject in hand, and commenced a series of 
Acts, with a view to consolidate and amend the then existing 
law. The first of these Acts, the 7 Geo. IV., c. 64, was 
passed on May 26, 1826, and related to procedure in certain 
specified cases. In 1827, four other Acts were passed, the 
7 & 8 Geo. IV., cc. 28, 29, 30, and 31, relating to pleading, 
larceny, malicious injuries to property, remedies against the 
hundred, and a variety of other matters. In 1828, the 
9 Geo. IV., c. 31, relating to offences against the person, 
* 2 Howell's St. Tr., p. 774, note. 
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passed. The whole of the preceding Acts, except a few 
clauses, related to oflfences committed in England only, or 
on the high seas. Accordingly, in the years 1828 and 1829 
the provisions of such statutes were by several Acts extended 
to Ireland together with alterations or amendments and 
additional clauses adapted to the then existing state of crime 
in that country. In 1830, the 1 Will. IV., c. 66, relating to 
^orgery was passed, being confined to England, and in 1832, 
the 2 Will. IV., c. 34, passed, which consolidated and amended 
the law relating to coin in England, Scotland, and Ireland. 
These Acts, which came more immediately under the supervi- 
sion of the late Sir Bobert Peel, have been familiarly known 
as ^^ Peel's Acts." * The course adopted in these several Acts 
was to select some particular subject, such as larceny or ma- 
licious injuries, and carefully to consider all the then existing 
enactments on that subject ; to reject all that were objectiona- 
ble, and to add all necessary amendments to those which were 
considered useful, and to frame a new Act containing all the 
provisions that were approved of in the best and most con- 
sistent language. And these Acts, though altered in some 
parts by subsequent statutes, were found to work extremely 
well-t 

But still these individual efforts were not deemed adequate 
to the reforms projected, and, consequently, in the year 1833, 
a commission was issued, whereby several eminent lawyers 
were appointed commissioners .to digest, repeal, aud con- 
solidate the different branches of the criminal law. It may be 
interesting to mention that the late Mr. Austin was a mem- 
ber of this commission. It appears from his biography by 
Mrs. Austin, that his opinions as to the ground to be marked 
out and the foundations to be laid before any satisfactory 
structure of criminal law could be raised, differed widely from 
those of his colleagues. He had very little confidence in the 

♦ Greaves, " On the Criminal Law Consolidation Acts," 24 & 25 Vict., 
Preface, pp. 9, 10, 11. 
t Ibid, p. 27. 
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efficacy of. commissions for constructive purposes. He said to 
his wife, 

" If they would give me two hundred a year for two years I would 
shut myself vp in a garret, and, at the end of that time, I would pro- 
duce a complete map of the whole field of crime and a draft of a 
criminal code. Then let them appoint a commission to pull it in 
pieces."* 

In the year 1836 a second commission issued for the same 
purposes, and to the same commissioners, except Mr. Austin, 
for whom Mr. Jardine was substituted. And again, in the year 
1837, a third commission was issued in consequence of the 
former one having expired through the death of William IV. 
It seems the peculiar province of commissioners to meet, 
discuss, report, and then retire as if their labours were to be 
attended with no practical result. Accordingly these early 
commissioners made no less than eight reports. This course 
of action satisfied the legislature and the public until the year 
1845, when a fourth commission Was issued to complete a 
report on criminal procedure then preparing, and to con- 
sider the previous reports. This last commission of course 
was seized with the usual mania of reporting, and five Blue 
Books were the result of their deliberations, and in a report 
made in March, 1848, there was added a draft of a proposed 
BiU, containing ^^ An entire digest of the written and un- 
written law relating to the definition of crimes and punish- 
ments." In June, 1848, Lord Brougham introduced this Bill 
into the House of Lords, but it was not proceeded with, and 
in July, 1849, the commissioners made a further report on 
procedure, and thus ended their work. ] 

From the time when Sir Kobert Peel commenced to con- 
solidate the criminal law until the issuing of the first commission 
in 1833, a succession of Acts relating to that subject was 
passed almost every year, but after the commissioners began 
their labours this course of legislation ceased. However, 

• ** Province of Jurisprudence Determined." Preface by Mrs. Austin, 
pp. 15, 16. 
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during the continuance of the several commissions, various 
Acts relating to criminal matters were] passed, most of which 
either owed their origin to, or were prepared by the commis- 
sioners. Of these the most important was the Prisoners' 
Counsel Act, 6 & 7 Will. IV., c. 114. Then there were the 
six Victoria statutes, namely, the 1 Vict., c. 85, relating to 
offences against the person; the 1 Vict., c. 86, relating to 
burglary ; the 1 Vict., c. 87, relating to robbery ; the 1 Vict., 
c. 88, relating to piracy; the 1 Vict., c. 89, relating to arson; 
and the 1 Vict., c. 90, relating to the punishment of sundry 
crimes. And in the session of 1851, two other Acts were 
passed with the view to the punishment of certain other 
offences.* 

The labours of the commissioners having thus in a great 
measure proved ineffectual to meet the objects in view in any 
complete manner, various attempts founded on tlieir reports 
were made in the years 1852, 1853, and 1854, under the auspices 
of Lord St. Leonards and Lord Cranworth, Chancellors, aided 
by Lord Campbell, then Chief Justice of the Queen's Bench, 
and with the valuable assistance df Messrs. Greaves and 
Lonsdale, to codify the criminal law that is as well the written 
as the unwritten law on the subject, but though some progress 
was made in the undertaking, the attempt was in the latter 
year abandoned. The great difficulty in the way of a code is, 
that though one might be prepared, yet it would be impracti- 
cable to pass it through Parliament in anything like a perfect 
or accurate shape. 

In the year 1854 it was considered desirable to return to the 
old plan, and accordingly in the month of August in that year 
a commission was issued to Lord Cranworth, Chancellor, Lord 
Brougham, Lord Campbell, and sundry other eminent legal 
personages, for the purpose of consolidating the statute laws of 
the realm ; combining with that process, if they thought fit, 
the incorporation of any parts of the common or unwritten 
law. In the month of March, 1856, the commissioners 
"^ Greaves' Fr€||^, pp. 13, 14. 
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resolved to consolidate the whole statute criminal law, and 
with such view a number of barristers were employed under 
the commission to prepare the following bills, for that purpose : 
I. Offences against the Person ; 2. Offences against Property 
by Larceny, &c.; 3. Malicious injuries to Property; 4. Forgery; 
5, Treason and Offences against the State ; 6. Offences of a 
Public Nature; 7. Accessories; 8. Procedure. These BlQs were 
framed as a mere consolidation of the existing statutes relating to 
all indictable offences, and in the very terms of the existing enact- 
ments. In July, 1856, these Bills were introduced in the House 
of Lords by Lord Cranworth, Chancellor, but they were not 
proceeded with in consequence' of the late period of the 
session, and no discussion took place as to their merits. In 
the summer of 1857, Bills for the consolidation of the criminal 
law were introduced into the House of Lords, passed that 
House, and were read a first time in the Commons, but no 
further progress was made. Nothing was done in the matter 
in the next session of 1858, though in the autumn of that year 
Lord Derby's government determined to proceed with the 
consolidation and amendment of the criminal law, and one 
great object in so doing was, if possible, to extend all the 
Bills to Ireland as well as England, and ultimately this 
object was achieved, under the auspices of the present 
Government. In the autumn of 1859 and In the session 
of 1860, the Bills as thus settled were introduced in the 
House of Lords by Lord Campbell, then |Chancellor, and 
referred to a select committee. They afterwards passed the 
House of Lords as amended in committee, and were read a 
first time in the Commons, but owing to the late period of 
the session, they were afterwards withdrawn. The same 
Bills were again introduced in the House of Conunons early 
in the session of 1861, and referred to a select committee, and 
they afterwards passed that House. However, very unfor- 
tunately, at this juncture the sudden death of Lord Chancellor 
Campbell occurred, and^this painful circumstance unavoidably 
created so much delay that the present Lord Chancellor was 
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necessarily obliged to pass the Bills through the House of 
Lords in the same state in which they had come from the 
House of Commons^ otherwise seyeral of the alterations made 
by the Commons would have been reconsidered and amended 
in the House of Lords.* And thus these long-pending 
measures at length became the law of the land. 

These Acts consist chiefly of re-enactments of the former 
laW; witE amendments and additions. Each Act contains 
various enactments taken from different statutes^ and generally 
in the terms used in these statutes. And the enactments con- 
solidated are generally not more than forty years old. With 
reference to the extent of these Acts, the Coin Act alone 
comprises England, Ireland, and Scotland. All the other 
Acts relate to England and Ireland only, but also embrace 
offences committed within the jurisdiction of the admiralty.! 
It may be observed that no attempt has been made to 
aboUsh the old distinctions between felony and misdemeanor, 
which are becoming more unintelligible every day, and which, 
in the case of the power to arrest, frequently cause practical 
difficulties. Such a division of crimes, however, is not con- 
fined to our own system of law. The civilians had their 
crimina and delicta^ from which the French have taken the 
distinctions of contravention, delit, and crime, in their penal 
code; and in Mr^ Livingston's code of Louisiana, offences 
are divided into crimes and misdemeanors. But on this sub- 
ject the Scotch are more enlightened, there being with them 
no such classification as in England, all offences being called 
crimes indiscriminately. Four of the higher crimes are known 
as pleas of the Crown, and can only be tried in the Court of 
Justiciary.]: Advantage also might have been taken to remedy 
that great defect in our criminal procedure — ^the want of a 
public prosecutor: — 

" Our mode of proceeding," observes Lord Brougham, " is per- 

* Greaves' Preface, pp. 16, 17, 31, 34, 35. 

+ Ibid^ pp. 40, 46, 51. 

\ Patersoii*s ** Compendium of English and Scotch Law," p. 822« 
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feotlj barbarous, and not only throws a burthen on the party 
injured by the offence, but gives no security for the offender being 
prosecuted at all. It renders our criminal procedure at once 
inconsistent and inefficient."* 

Even the well regulated revenge of the law is too apt, to use 
an expression of Lord Bacon's^f to become *' a kind of wild 
justice," when left altogther in private hands. But on the 
whole the recent changes have been wise and beneficial ; and 
present a striking contrast with times gone by. *' The tones of 
legislation," once more to quote the language of the Common 
Serjeant4 

" From the earliest to very recent times were those of menace and 
denunciation. Prohibition and penalty in every imaginable form 
filled the chapters of our code with terror, and for many ages covered 
our land with blood. The scaffold, the pillory, the hulks, the penal 
settlement, the loathsome dungeon, hue and cry constables, assizes, 
banging judges, sheriffs, halters, gibbets, tortures, dance the dance 
of death through our statute-book and our history. But God be 
praised that this tyranny is overpast ! " 

The difficulties attendent on the present method of legisla- 
tion seem to caU for some practical remedy. As Mr. Greaves 
justly observes — 

" The manner in which Acts of Parliament are framed is a disgrace 
to the legislature. Not only are* the Acts so worded that it is mani- 
fest that question after question must arise upon their construction, 
of which the numerous questions on statutes, with which the courts 
are pressed day after day form a melancholy proof, but there is no 
attempt at uniformity of language or form among the different Acts." 

Mr. Greaves propose8§ a board to be appointed to superintend 
the whole course of legislation] in both Houses, the president 

* Extract from Lord Brougham's letter to Lord Radnor; 16 Law Mag- 
azine and Reveiw, pp. 183, 184. 
t Essays " Of Revenge." 
J Juridical Papers, Vol. L, p. 129. 
§ Preface to Edition of the Consolidation Acts, pp. 54, 66. 
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of the board to be a member of the House of Lords, and 
another member of the board to be a member of the House 
of Commons, ex officio. On the other hand Mr. Stephen's 
plan* is the establishment of a new department of Govern- 
ment, to be called the Department of Legislation and Justice, 
or the Ministry of Justice, with the Lord Chancellor at the 
head, whose duties should be to draft biUs, to have in its hands 
the whole system of reporting, to propose questions to the 
judges, and to codify the reports, in fact, to exercise judicial 
and legislative functions. 

Any work of a general character on the criminal law would 
be incomplete without sdme notice of the nature of oaths and 
the rules of evidence. Accordingly Mr. Stephen very properly 
devotes a considerable portion of his volume to an examination 
of this subject. 

'< The field of evidence " observes Bentham,t ** is no other than the 
field of knowledge. Questions of evidence are continually pre- 
senting themselves to every human being every day and almost every 
waking hour of his life. Domestic management turns upon evidence. 
Whether the leg of mutton now on the spit be roasted enough, is a 
question of evidence, a question of which the cook is judge," 

This being the nature of evidence of matters of fact which 
come before the courts, a jury seems the most appropriate 
tribunal, as it is the time-honoured mode for deciding such 
questions. 

All persons are compellable to appear in any court of justice 
where their testimony may be required, and there to relate 
everything they know relevant to the question at issue except 
as to those matters which are protected from disclosure by 
some principle of legal policy.:^ Bentham puts this fanciful 
case.§ 

" Were the Prince of Wales the Archbishop of Canterbury and 

^ P. 333, et seq. 

t View of the Kationale of Judicial Evidence, Works, Vol. VI., pp. 5, 208. 

X Best's " Principles of the Law of Evidence," p. 168. 

§ Works, Vol. IV., p. 321. 
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the Lord High Chancellor to be passing bj in the same coach, while 
A chimney-sweeper and a barrow-woman were in dispute about a 
halfpennyworth of apples, and the chimney-sweeper or the barrow- 
woman were to think proper to call upon them for their evidence, 
could they refuse ? " No, most certainly. 

But a legal writer* mentions a case where something like 
this actually occurred. It was a prosecution for blasphemy, 
in which the defendant by way of showing the divided state 
of opinion on theological subjects, subpoenaed the heads of 
all the religious persuasions he could hear of, and when the 
day of trial arrived, they found themselves all shufBed up 
together in the waiting-room, the Archbishop of Canterbury 
and the High Priest of the Jews being of the party. And 
more remarkable still, an individual prosecuted for a libel 
upon a naval oflScer, conceived the idea of citing Napoleon 
the Great as a witness in a court of justice to prove, 
as he pretended, the state of the French navy, which was 
alleged to be necessary to his defence. The writ was intended 
to be served on Lord Keith, but he disappointed the litigant 
by keeping his boat off the ship while he was on board, and 
afterwards by the speed of his twelve-oared barge which the 
attorney's panting rowers toiled after in vain.f 

There is one important exception to the general rule that 
all persons are competent and compellable witnesses, namely, 
in the case of husband and wife. Since the year 1853, the 
evidence of husbands and wives has been admitted in civil 
suits, but in criminal cases the ancient rule still holds good, 
that they cannot be called as witnesses either for or against 
each other. This practice is founded on principles of 
humanity and domestic policy. So that a man within the 
sacred precincts of home, shall feel safe, even if guilty, and 
that the wife shall not be placed in the painful position of being, 
perhaps, the principal witness to secure her husband's convic- 
tion and consequent degradation. Mr. Stephen says, that 

* 25 Law Magazine^ p. 364. 

t Scott's *'Life of Napoleon," Vol. IX., p. r6. 
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'* if a man murdered his child in his wife's presence it might 
be a dreadful hardship that she should not be able to give 
evidence on the subject."* But it may be answered that ex- 
cept under very rare and exceptional circumstances it is con- 
trary to the order and constitution of nature^ that a person 
should commit murder in the p;resenc6 of another without that 
other aiding^ abetting, or conniving; and therefore, of course, 
in the eye of the law becoming equally guilty of the crime. 
The case of the Mannings was somewhat analogous. There 
husband and wife were indicted for the murder of their guest. 
They were defended by separate counsel, and each learned 
gentleman contended that the other prisoner was probably the 
sole guilty party, and that his client was therefore innocent 
But this sophistry was of no avail with the jury, and the 
Mannings were found guilty, and a similar fate would, probably, 
await Mr. Stephen's imaginary couple. 

In order to render a person a competent witness in a court 
of justice it is not essential that he should be a Christian, 
though absolutely necessary that he should believe in a futi;ire 
state of rewards and punishments. The nature of an oath is 
well explained by Lord Chief Justice Willes, in the celebrated 
case of Omichund v. Barker, \ 

"If an oath," observes that distinguished judge, "were merely a 
Christian institution, as baptism, the sacrament and the like, I should 
be forced to admit that none but a Christian could take an oath. 
But oaths were instituted long before Christianity was made use of 
to the same purposes as now, were always held in the highest venera- 
tion, and are almost as old as the creation." 

And after citing several instances in the Old Testament where 
oaths were taken upon solemn occasions, the same judge re- 
marks that — 

" The nature of an oath was not at all altered by the introduction 
of Christianity, only, as the promise of rewards and punishments in 
another world was then more clearly revealed, the obligation of an 

* P. 287. 

t .Wnies' Reports, pp. 545, 546, 547. 
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oath grew much stronger, and those who were really Christians were 
under a greater apprehension of breaking it." 

The learned judge also says that pretty much the same 
account of an oath is to be found in profane authors, and he 
cites several of the classics in support of that view. To the 
same effect are the observations of Lord Chief Justice Abbott, 
in Queen Caroline's case.* 

" I conceive," he says, " that if a witness says he considers the oath 
as binding upon his conscience he does, in effect, affirm that in taking 
that oath he has called his G-od to witness that what he shall say 
will be the truth, and that he has imprecated the Divine vengeance 
upon his head if what he shall afterwards say is false." 

But perhaps the definition in the King against White\ is 
more accurate, namely, 

'* That an oath is a religious assev^ation by which a person re- 
nounces the mercy and imprecates the vengeance of Heaven if he do 
not speak the truth, and therefore a person who has no idea of the 
sanction which this appeal to Heaven creates ought not to be sworn 
as a witness in any court of justice." 

And in this matter the view taken by moral writers agrees 
with that of judges. 

" Oaths," observes Paley, J " are nugatory, that is carry with them 
no proper force or obligation unless we believe that God will punish 
false swearing with more severity than a simple lie or breach of 
promise." 

The forms of oaths vary in different countries, but, as the 
writer last quoted observes, in no country in the world are 
they worse contrived either to convey the meaning or to 
impress the obligation of an oath than in our own. According 
to the form used in the English courts, the witness having 
taken a book in his hand containing the four Gospels, an 
officer of the court addresses him thus on criminal trials — 

"The evidence that you shall give to the court and jury sworn 

* 2 Brod. & B., 285. • 

t 1 Leach, C.L., 430. 

X Moral Philosophy, Works, Vol. HI., p. 92. 

M 2 
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between our Sovereign Lady the Queen, and the prisoner at the bar 
shall be the truth, the whole truth, and nothing but the truth : So 
help you God. And in civil cases thus, the evidence that you shall 
give to the court and jury touching the matters in question shall be 
the truth, the whole truth, and nothing but the truth : So help you 
God." 

The witness then kisses the book and proceeds to give his 
evidence. Now the oath would come much more home to the 
witness if he himself were made to repeat the words in the 
first person. The ceremony of the marriage service in our 
churches is rendered much more solemn and perhaps more 
binding from the circumstance that the 'words popularly con- 
sidered to contain oaths are repeated by the bride and bride- 
groom themselves instead of by the oflSciating minister alone. 

But a more substantial objection has been taken to the 
nature of an oath, namely, that it excludes the evidence of 
those who do not believe in a future state of rewards 
and punishments, in other words of those commonly called 
Atheists, It is said that there are many among such 
persons who possess as fine a sense of honour as any 
Christians. These objectors ask triumphantly, "Would you 
exclude such men as Hume and Robertson ? " This is the 
same kind of argument as that advanced against all exami- 
nations for appointments in the Civil Service, namely, that 
thereby some future Clyde or Hastings would be excluded. 
The rules of evidence are framed to meet general cases, and 
not particular exceptions. A witness is frequently called to 
speak as to matters exclusively within his own knowledge, and 
with reference to which no one living can contradict him. 
Under these circumstances it becomes necessary that he should 
be held to speak the truth by the strongest tie. Probably, 
if it jvere clearly known that like brute beasts we live but 
for time, to pass away like them for ever, there would be 
many who would speak the truth, even were it to their own 
" hindrance, but without doubt in such case one great means of 
governing the world would be gone. For even in those 
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instances where the rulers have been themselves unbelievers 
they have, to prevent anarchy and confusion, found it neces- 
sary to invent a religion for the common people. There is no 
doubt that by admitting the testimony on oath of persons 
who do not believe in a future state, though in a few cases, the 
sanctity and efficacy of an oath generally would thereby be 
much weakened and impaired. 

Again, there are some persons who object altogether to 
oaths as a relic of superstitious times. They contend that if a 
witness wiU not speak the truth without an oath, neither would 
he do so while bound by that sacred obligation. But here the 
mistake is made of dividing mankind into two great classes, the 
very good and the very bad. A more correct division, and one 
more in conformity with our frail nature, is made by Archbishop 
Seeker — 

" The generality of mankind," he says,* " are of a middle sort, 
neither so virtuous as to be safely trusted in cases of importance, on 
their bare word, nor yet so abandoned as to violate a more solemn 
engagement. Accordingly we fiud by experience, that many* will 
bciaiy say what they will by no means adventure to swear, and the 
difference which they make between these two things is often, indeed, 
much greater than they should, but still it shows the need of insisting 
on the strongest security." 

Though a mere false statement might of course be subjected to 
the same penalties as perjury, yet it would not be safe to remove 
one of those great landmarks of human safety which has been 
handed down from remote ages, and has in all countries and 
among all peoples been held in peculiar reverence. In such case 
there would be too great fear that, again to use the words of 
the Archbishop, ^^ human laws will soon prove too weak when 
those of heaven are cast off." For when a person gives false 
testimony on oath he offends with a high hand, he forfeits a 
superior confidence, he is found fighting against God ! 

There is no doubt that too much reliance is placed on the 

* " Sermons," Vol. IV., p. 232, ed. 1771. 
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bare circumstance that evidence given on oath is necessarily 
trustworthy. " The existence," observes a legal writer — * 

" Of a strong tendency in the human mind to accept as true, what 
has been related bj others Is universally admitted and confirmed by 
every day's observation, and it may be laid down as equally certain, 
that one cause of this tendency is an experience of the great pre- 
ponderance of truth over falsehood in human testimony taken as a 
whole." 

But as an equipoise to this statement, the same author sub- 
sequently remarks that — 

** Perjury is often committed by persons whose religious faith 
cannot be doubted, but how presumptuously hope either by their 
Subsequent conduct, or some other means to e£&ce its guilt in the 
eyes of Heaven."t 

In order to prevent such an unfortunate consequence, it 
should be the peculiar duty of judges and juries to weigh and 
examine evidence, and ascertain whether the matters deposed 
to are not only possible but probable, and in particular 
wherever any fact can be proved by means of some written 
instrument, its production should be enforced. At present the 
tribunals trust too much to the efficacy of cross-examination, as 
a means of eliciting the truth, but as Mr. Stephen well observes, 
where a witness is prepared to swear point blank to a falsehood 
it may be very difficult by any cross-questioning to show that 
he is telling an untruth. It is very necessary, also, that in the 
eyes of the people perjury should be viewed in a graver light 
than many other crimes which are more severely treated, but 
this will never be the case so long as the punishment for this 
offence is so very inadequate. It is absurd to read the 
summing up of a judge talking of that most " wicked perjury," 
and concluding by sentencing the prisoner to only twelve 
months' imprisonment. Even the utmost punishment which 
can be awarded under the present systdln is only four years' 
penal servitude, no change in this respect having been made 

* Best's "Principles of the Law of Evidence," p. 12. 
t Ihid, p. 16. 



Criminal Law of England. 167 

ty the recent Consolidation Acts. When we consider there- 
fore the many difficulties involved in the detection of perjury, 
and the slight penal consequences attendant on conviction, it 
becomes more than ever of importance that the religious 
obligation of an oath should not be withdrawn. 

According to the English law, except in the cases of treason 
and perjury, the evidence of only one witness is necessary in 
order to secure a conviction, or, in other words, such testi- 
mony, will be sufficient where none other is forthcoming. A 
remarkable instance of this rule is mentioned in the books. 
In a criminal prosecution that was coming on to be heard 
before Mr. Justice Booke, at Gloucester, finding that the 
principal witness was an infant who was wholly incompetent 
to take an oath, the judge postponed the trial till the follow- 
ing asaizes, and ordered the child to be instructed in the mean- 
time, by a clergyman, in the principles of her duty and the 
nature and obligation of an oath. At the next assizes the 
prisoner was put upon his trial, and the witness, a girl, being 
found by the court, on examination, to have a proper 
sense of the nature of an oath was sworn, and upon her testi- 
mony the prisoner was convicted and afterwards executed. 
Upon a conference with the other judges, on Mr. Justice 
!Booke's return to town from the circuit, they imanimously 
approved of what he had done.* This rule is found to work 
very well in practice, owing to the good sense displayed by 
juries in critical cases, for when a person is charged with crime 
on the evidence of 6nly one witness, of a doubtful or equivocal 
character, they almost always acquit the prisoner. In adopting 
this course they choose the lesser of two evils. They in effect 
say :— 

'^ We think it better that a guilty man should escape, than that we 
should incur the chance of ruining the future life and prospects of 
an individual on the single unsupported testimony of a witness, of 
whose character and antecedents we know nothing." 

♦ Beg, V. White, 1 Leach, C.L., 430, note. 
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But it is far better that the general rule thus checked and 
controlled should remain unshaken^ for otherwise many crimes 
would necessarily go unpunished. 

Under any system of evidence, however perfect, great 
crimes must occasionally prevail. For instance, to suppose 
a case which sometimes, though we should hope not often, 
occurs in our civil courts. A party to a lawsuit arrives 
by means of a train of circumstantial evidence, such as to leave 
no room for doubt, that a particular demand made upon him 
is extortionate and fraudulent, and yet when the case comes 
into court, three or four witnesses on the part of the plaintiff 
swear point blank to the falsehood. This is certainly a very 
trying position, and yet we see no remedy for the party 
aggrieved. But a more terrible case to suppose, and one 
more closely connected with our present subject, is that 
of an innocent person falsely convicted of some serious crime 
by means of perjured witnesses. A more appalhng position 
than this it would be impossible to picture to the imagination, 
and yet we see no remedy even here I Man is a being who 
cannot live alone, but must form one of a community, and 
his life, liberty, and property, must occasionally be at the 
mercy of the evil-disposed and abandoned. All that the 
unfortunate sufferer in the case last supposed can do is to 
wrap himself in his own virtue, to turn from the storm with- 
out to the sunshine of an approving conscience within, and 
to await with patience and resignation the judgment of that 
tribunal which cannot err because there all hearts are open, 
there aU secrets known. 

Before concluding our remarks on the present subject, we 
would advert for a moment to the mode ii^ which our criminal 
trials are conducted in court. On the part of the prosecution, 
indeed, there is little left to be desired, this side being gene- 
rally managed with forbearance, moderation, and justice. 
But the same remarks, unfortunately, will not apply to the 
defence. Here unscrupulous advocacy is allowed to run wild. 
Not only suggestions are too often made conveying imputa- 
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tions which have no foundation in fact, but the powers of 
cross-examination are wielded in such a manner as to lay bare 
the whole past life and character of a witness, however 
irrelevant to the matter in issue, in the hope — often vain — 
of extracting something which, in however remote a degree, 
may tend to throw discredit on his testimony. Many a 
prosecutor leaves the court with undefined feelings of 
revenge, but no longer directed against the unfortunate 
prisoner, but against the judge, the jury, the counsel, or 
anybody or anything connected with the administration of 
justice, and with the settled determination that, whatever 
hereafter may befal him or his, he will never appear 
again to vindicate the law. It is, however, by no means 
easy to point out a remedy for this real grievance. Some- 
times a judge interferes with more zeal than prudence, 
and more boldness than discretion or judgment, but only to 
lose his temper and give rise to one of those scenes which 
impair the dignity of the bench, and cast reflections on the 
Bar. More we think is to be hoped for from an improved 
education and from a philosophical inquiry into the principles 
of jurisprudence. We therefore gladly welcome the volume 
before us, as one of a class calculated to foster and encourage 
upright conduct and honourable feelings, and we would recom- 
mend the perusal of such works to the law student as no less 
necessary than those of a practical nature to further and 
promote his future welfare and success. It is indeed unhappily 
true that impressions thus early gained too soon fade away amid 
the battle and turmoil of life, as the soldier is said to forget his 
drill in the heat of conflict, but still the discipline would 
remain, and the skilful advocate in the hour of temptation 
while surrounded by an admiring multitude, might remember 
that he not only owes a duty to the prisoner at the Bar, but a 
higher and a nobler ^iuty to his profession and to the public. 
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Art. X.— extract OF A LETTER FROM LORD 
BROUGHAM TO THE EARL OF RADNOR. 

BUT however much we may lament that more was 

not accomplished during the session, we cannot truly say that 
it was a blank, and that nothing at all was done. Even the 
failures were instructive, and prepared the way for measures to 
be afterwards brought forward; of this the County Courts 
Bill is a remarkable instance. It contained two excellent 
provisions, one shortening the period of limitation for simple 
contract debts, the other extending equitable jurisdiction to 
county courts in certain cases. The period of limitation fixed 
was objectionable, but some restriction of the time was admitted 
to be important, and this with the equity to county courts 
would in all likelihood have passed. But then the principal 
part of the Bill was utterly objectionable, the taking from 
county courts the power of imprisoning for small debt, which 
would at once have shut up those most useful tribunals. The 
depriving poor men of credit for small sums was also by some 
greatly objected to, while others contended that the restraint 
upon credit was a benefit, not an injury ; but the main objection 
was, that the county courts could not exist without the power 
of ^ arrest, and nothing could be more fallacious than the state- 
ments made by the authors of the Bill, respecting the number 
of judgment summonses and actual commitments. The real 
amount of these is extremely small in proportion to the vast, 
number of the suits. Of 800,000 plaints in 1863, for about 
two millions of debt, the number of *arrests on judgments 
was under one per cent., while on the 100,000 suits in the 
supreme courts the arrests were above twenty per cent. When 
the Chancellor withdrew his Bill for the session, he said that it 
was too late to have a chance of passing the other House. But 
the opposition to it in the Lords and in the country, made it 
wholly impossible that it ever should reach the Commons. 
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The loss of the gOod parts of the Bill was much to be lamented, 
and if it had been confined to these portions it most probably 
would have passed. Here is a great instance of the want of a 
department of justice. The Chancellor has far too much 
work, political and judicial, to make his giving sufficient 
attention to measures of legal improvement possible. During 
the four years that I held the great seal, with every desire to 
carry forward the measures which I proposed immediately 
upon taking office, and to introduce others which I have since 
brought forward as indispensable to the due administration of 
the law, it was impossible to bestow the undivided attention 
upon this work, which its importance and the numerous details 
connected with it demanded. A minister of justice, as the 
French term it, was necessary, whose official attention should 
be undividedly directed to the subject. Had such a depart* 
ment existed, the County Courts Bill would probably never 
have been presented with the objectionable portion, but would 
have been divided into two, so that the good parts would 
have passed. The same want of a department was experienced 
in a Bill to execute the Prussian extradition treaty. Such 
treaties are become absolutely necessary to enforce the law 
everywhere, because the facility of communication between 
different states, enables debtors and criminals to escape from 
any country. The Prussian Treaty Bill contained no provi- 
sion against the surrender of persons convicted in their absence 
of political offences. This was no sooner observed, than the 
Bill, which had passed through our House without any remark, 
was thrown out in the Commons. 

The Penal Servitude Act is a very material improvement of 
the criminal law, by putting an end to those short terms of im- 
prisonment which only increase the criminal population without 
at all diminishing crime, by providing a general dietary, so as to 
render imprisonment the same punishment everywhere, and by 
subjecting ticket-of-leave men to more regular and strict super- 
intendence. It completed the transfer of the Irish system, so 
successful under Sir W. Crofton, and relieved many of us from 
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the alarm felt at the manifest leanmgs of the Home Department 
against that most beneficial system. All must allow that under 
whatever prejudices the department might labour, it has most 
fairly and firmly framed the regulations under the Act upon 
which so much depends. We may safely so conclude when we 
find that the person most alarmed, next to Sir W. Crofton 
himself, the Recorder of Birmingham (Mr, Hill), announced his 
entire satisfaction at the late York Congress. He considered 
that it had consummated the transfer of ^ the Irish system, and 
terminated the long controversy on that interesting subject. 

By the Weights and Measures Act, a step, though a small 
one, was made in the right direction ; for though only permis- 
sive, as was right in the first instance, and not embracing all 
measures, it cannot be carried into effect without leading to the 
whole adoption of the decimal reckoning, to the great benefit of 
our foreign commerce. It encountered considerable opposition 
in our House, and I think some help was given to it from 
the statement which I was enabled to make by the aid of 
Mr. Chadwick, that the introduction of the decimal system was 
a great assistance to the working mens' schools. He had the 
evidence of numberless teachers that it was a saving of from one« 
third to one-half in the time employed for teaching arithmetic. 

On education no other Act was passed, but the Council of our 
National Association sent a deputation to the Government for 
the purpose of urging the issuing of a commission upon the 
middle-class schools, allowing inspectors to be appointed 
with power to grant certificates of ability and character of 
masters, numberless petitioners having justly complained that 
the education of the upper classes and of the lowest was alone 
subject to inspection, that of the middle classes to none at all. 
It was never for a moment intended that any compulsory in- 
spection should be instituted, but every one was well aware 
that all schools would willingly submit to inspection for the 
sake of obtaining the certificate. The request was successful, 
and a commission is either already issued, or will be speedily, as 
the Government announced in Parliament. So that we may 



Lord Brougham to the Earl of Radnor. 173 

hope an end will be put to the present state of things^ of strict 
prohibition to practise as physicians, surgeons, or apothecaries, 
without a licence, and yet no steps being taken to prevent 
school-keeping by persons the most unfit in capacity and cha- 
racter, in short, in every qualification. 

" The improvement in the conduct of private bill legislation, 
by Mr. Wilson Patten's committee, deserves a place among law 
amendments of the session. But it is much to be regretted that 
the greatest of all its defects has not effectually been struck at — 
the necessity by the present rules of a double inquiry in each case ; 
and it is still to be hoped that at length the plan for. remedying 
this defect, proposed by the great Duke of Wellington and my- 
seK, may be adopted — the referring all matters of fact to a joint 
committee of the two Houses, whose report should be binding 
on the facts, leaving all else to the discretion of each House. 
And now I cannot deny that I feel once more disappointed 
in the expectations, not unreasonably formed, of incidental 
benefits to the amendment of the law from the courts which it 
was my good fortune to establish, the Central Criminal Court, 
the Judicial Committee of the Privy Council, and the County 
Courts. I mean benefits independent of their working in 
their appointed functions. That working has been perfect by 
universal admission. But I had hoped for other and incidental 
advantages. In the County Courts my hope had been the 
establishment of reconcilement, especially under the Bill pre- 
pared by Mr. M. Kerr, making the process in all respects 
voluntary. — In the Central Criminal Court there was the 
opportunity afforded of beginning the establishment of a public 
prosecutor, on the plan agreed upon when Duncannon was 
Home Secretary ; and really for want of such an oflSce, our 
criminal law cannot be said to be executed with reasonable 
security, when a rich man, guilty of forgery to a large amount, 
can escape by buying off the witness, the only prosecutor, as 
happened a few years ago. — In the Judicial Committee, my 
inclination of opinion was in favour of clerical assistance being 
given to a tribunal of which prelates are only partially mem- 
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bers. — The glaring defects^ too^ in the law of evidence^ which 
mj Act admitting examination of parties left unremoved^ 
remains as before ; parties in criminal cases being still excluded^ 
even where the prosecutor is examined. All these hopes have 
for the present failed. Let me express^ however^ my great 
consolation under disappointment^ for the able^ learned^ and 
temperate discussion of all that related to Law Amendment in 
our late Congress at York ; and I must add^ that the most 
important of the addresses delivered was Sir J. Wilde's. 
His near connection with you* is not my reason for so speaking ; 
it was the universal sense of all who heard it. He traced the 
true principles of Law Amendment, which has two classes of 
enemies equally powerful — those who are against all change^ 
and those whom no change will satisfy." 

Brougham, Oct 12, 1864. 



POSTSCKIPT.— OOKKUPTION AT ELECTIONS. 

To the Editor of the Law Magazine^ 

QIR, — Will you allow me a few lines in reply to Mr. Christie's 
^ note, appended to my letter on Bribery at Elections in your 
last number. 

With more force than courtesy of expression, Mr. Christie 
charges me with having misunderstood his object, misstated 
his opinions, and misquoted some portions of his paper. His 
justification of these charges seems to rest upon the fact that 
I have *' ascribed to him several recommendations of specific 
measures against bribery, which he has simply mentioned as 
those of others.'* 

Now, Sir, I submit that when a writer proposes a scheme 

'*' He is Lord Radnor's son-in-law. 
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for the abatement of a particular evil^ and mentions approv- 
ingly 'Hhe specific measures" which others have suggested 
for the prevention or suppression of that evil, it is only fair to 
conclude that he adopts them as part of his scheme. 

That I am not alone in this opinion is, I think, evident from 
your own remark in reference to one of these suggestions, that 
" Mr. Christie had hit the right nail on the head." Mr. Christie 
says that the object of his paper was '^ to suggest an organisation" 
which, amongst other things, " should give special attention to 
the law as to bribery, and to the consideration and preparation 
of measures for repressing it." Surely then, when he enume- 
rates simdry measures of repression, he may be taken to mean 
that the preparation of such measures will be part of his society's 
work, and when he quotes an opinion of Mr. John Stuart 
Mill, or a recommendation of the late Sir Robert Peel, he may 
Ibe held to adopt the one and to endorse the other. 

Whether I have *' misrepresented," " misquoted," or " mis- 
stated," Mr. Christie, I am content to leave to the decision of 
your readers, who have the power of comparing the two papers. 
To the same judgment I submit the question whether Mr* 
Christie has *^ misrepresented," *' misquoted," or " nusstated," 
me. 

In my letter (p. 254) I said, ** from the Carlton and Reform 
Club Registers, and other sources, it is said that a list of 
four or Jive thousand names may any day be obtained, of gen- 
tlemen desirous of the honour and not unwilling to incur the 
expense of winning a seat in Parliament." Upon this Mr. 
Christie remarks (p. 267), " Mr. Turner must exaggerate when 
he says that a list of Jive or six thousand names of gentlemen, 
anxious to pay largely to get into Parliament, can be obtained 
any day at the Carlton or Reform Club." Comment is un- 
necessary. I have no doubt the many inaccuracies of this 
short quotation were imintentional, but a writer who can 
commit them should not so hastily charge another with having 
** misrepresented," "misquoted," or " misstated," the subject 
matter of the controversy. 
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It would be easy to show from the speeches of Sir Fitzroy 
Kelly, Mr. Leeman, and others at the recent Social Science 
meeting at York, how little practical value there is in Mr. 
Christie's suggestions. Probably, however, you will consider 
that the subject has been sufficiently discussed, and but for 
the tone of Mr. Christie's remarks upon my former communi- 
cation, I should not have troubled you with this letter. 

I remain, Sir, 

Very truly yours, 

FKAS. TUKNBR. 
Oct. 20, 1864. 
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[*^* It should be understood tliat tlie Notices of New Works forwarded 
to us for Review, and whicli appear in this part of the Magazine, do not 
preclude our recurring to them at greater length, and in a more elaborate 
form, in a subsequent Number, when their character and importance 
require it.] 



Commentaries on the Law of Marriage and Divorce. &c., &c., &c. 
By Joel Prentiss Bishop. Fourth Edition. Boston : Little, 
Brown, and Company. 1864. 

Thb two volumes which comprise this treatise contain together 
1624 octavo closely printed pages. To those who had hoped that 
the Marriage and Divorce I^w of England at least might be con- 
densed in the form of a code or digest, the bulk of this work is 
somewhat discouraging. Mr. Bishop, however, relieves us by 
saying in his preface that this is strictly an elementary treatise. 
He is anxious it should not be viewed as a digest, and thus he has 
been led, in his own figurative language, ^' To measure, one by one 
and every one^ the conflicting decisions of the courts, or those 
apparently so, and to put them into one vessel of parts and propor- 
tions, as symmetrical as it was in his power to build, with the 
advantage of scarcely a joint which had been made or a knee 
which had been turned before him." Li other words, he has 
elaborately reviewed and criticised, independently of the opinion 
of others, the leading cases of England, and some of her statutes, 
as well as those of his own country ; and in this latter part of his 
task, he exposes the uncertainty and want of harmony of the 
American law. Mr. Justice Storey's "Conflict of Laws" has 
already, to a great extent, done this, but the work before us is 
80 replete with varying statutes and decisions that we are ofttimes 
left in a maze of doubt. Complaints have with reason been made 
of the discrepancy between the marriage and divorce law of Eng- 
land and that of Scotland ; but what are we to say of the laws of 
the States of America ? Our Author, under the head of '^ Marriages 
celebrated under Conflicting Laws " (cap. xxi.), writes, " There 
is not in the entire field of our jurisprudence any questions more 

VOL. XVIII. — m>. XXXV. N 
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embarrassing than those which arise out of what is called the conflict 
of laws, or private international laws, and especially are those of this 
class which pertain to the subject of marriage and divorce more 
difficult to deal with than perhaps anj other class of questions, or 
even this class of questions with any other department of our law.** 
'^ Tl\e matrimonial law of England (continues Mr. Bishop, at p. 32) 
is the common law of our country — only as we have no matrimonial 
courts legislation is necessary before it can be practically enforced. 
Therefore no cause of divorce is ordinarily allowed with us unless 
specially mentioned in some statute and the regulation of our states 
has been quite various." Although marriage is not here mentioned 
still it is apprehended, since the term matrimonial courts is point- 
edly adopted that marriage as well as divorce is subject to the common 
matrimonial law of England, as it stood at the time the colonists left 
their native shore, and therefore as it stood pi^evious to the pass- 
ing of Lord Hardwicke's Act (26 Geo. 11., c. 33). Thus we have 
a chapter on the consent of parents, from which we gather that 
the marriage of minors without the consent of parents is valid 
provided the infant parties themselves had arrived at the age of con- 
sent — I.e., fourteen in males and twelve in females. It is well known 
that in England want of consent of parents or guardians will not 
invalidate a marriage if once solenmised ; the construction put on 
the prohibitory enactments of our law has confined parents or 
guardians to the prevention of the solemnisation of the marriage, but 
if it is once had their objection is of no avail. The American States 
seem generally to have adopted this view, in derogation of the 
common law, but we find tl^t some states have passed statutes 
making the marriage of minors, who have passed the age of consent, 
void, when the consent of parents to the marriage is wanting 
(p. 295), This evidences the flexible nature of the marriage law of 
America. The chapter we have alluded to, the twenty-first, consists 
of fifty pages illustrating the different manner in which different 
states and judges have treated the same question, and it is dif&cult 
amid the confiicting enactments and decisions, to draw any definite 
deduction as to what really is, or ought to be, the Iftw. Our author 
it is true labours sedulously to impress us with his own views, but 
we rise from a perusal of this chapter with the thirst for some 
practical information unsatisfied. Not that this defisct lies with 
him, but it is rather to be traced to the confusion arising from 
each American State having its own independent legislation and 
judicial jurisdiction, in fact we are told at page 122, Vol. I., 
" That the pages of this book are intended for perusal and use in 
diflPerent localities where differing laws prevail." We have said, 
quoting from Mr. Bishop, that the matrimonial law of England as 
it existed when America was first colonised, is the common 
law of that country, but it also appears that the doctrine laid down 
by the Scotch law as to irregular or informal marriage, is 
not only countenanced but upheld in America (p. 226, et seq.. 
Vol. I). Again, we have in contravention of English Law the pro- 
hibition of maiTiage with a deceased wift's sister denounced. 
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** Especially under the light of modern days, has it appeared alike 
UQJtiBt and impolitic to forbid marriage with a deceased wife's 
sister ; a prohibition scarcely known in the United States." After de- 
precating the conduct of our legislature in passing the 5 & 6 Will. lY., 
c. 54, whereby these marriages were in effect made valid if had 
before that Act came into operation, but void if had afterwards, 
our author proceeds to denounce the decision in the late case decided 
in our courts. Brook v. Brook (9 H. of L. cases, 193), in which a man, 
a British subject, nuuried, at Altona in Denmark, whither they went 
for that purpose, his deceased wife's sister, and the issue of that 
marriage claimed to be his legitimate heir ; but it was held that the 
marriage was invalid by the law of England, and that although such a 
marriage was valid by the law of the countiy where it was had, still 
it did not confer a matrimonial status on the parties to it in England. 
Mr. Bishop's objection to this decision are twofold ; first that it pro- 
hibits marriage with a deceased wife's sister, and secondly that it 
contravenes the general maxim that Lex loci contractus is to 
prevail. 

These are but a few of the many points in which the laws of 
the American States conflict with each other, as also with that of 
England ; they are all most elaborately treated, and a vast amount of 
learning and research are brought to bear in their elucidation. 
Authorities are given in copious notes almost to profusion, and to 
those who desire information on the subject of marriage, whether as 
mere lawyers, or in a more extended and philosophical aspect as 
jurists, or as desiring to learn how a subject which affects the 
interests of us all is and has been treated, not only by America, but 
England also, these pages afford abundant information. But before 
we close these brief remarks, there is one chapter in this work so 
novel to English minds that we must make an extract from it. It is 
headed " Impediment of Slavery " ( cap. x.), from which it appears 
(p. 156), **It is the present established law wherever slavery prevails 
in this country that the marriages of slaves are to be deemed null 
and void. The reason of this doctrine seems to be twofold, first 
there is in the slave, as he is known to the law, no such freedom of 
will as is required to pass the matrimonial consent ; secondly, the 
duties of husband and wife are incompatible with the duties which 
the slave owes to the master. There is, indeed, another reason, viz., 
that since the master owns the slave as property, all the acquisitions 
of the slave accrue to t]^e master as their master's acquisitions. But 
this other reason is not good, because it was never known that a 
slave's wife was made by law to accrue to the master as the master's 
acquisition, in other words as the master's wife, or the slave woman's 
husband to accrue to the mistress as her husband." We make no 
comment on this> to us, extraordinary and unnatural doctrine. 
Slaves, however, are allowed to enter into a kind of marriage with 
the consent of their owners in order to perpetuate their race. We 
have here only cursorily noticed that portion of Mr. Bishop's Com- 
mentaries which relates to marriage. In our next number we may 
make some remarks on the subject of divorce. 

N 2 
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A Treatise on the American Law of Beal Property. By Emory 
Washbam, LL.D. Bussey Professor of Law in HarTard 
nniversity, author of a Treatise on the American Law of 
Easements and Servitudes. Second Edition. Boston : Little, 
Brown, and Company. 1864. 

• 
OiTB attention was arrested by the author's remarks io the preface 
to the second volume of this work. '^ One thing which must strike 
the most casual observer, is the citation of the numerous cases along 
its pages which state and illustrate principles, not only harmonising 
with the great doctrines of law and justice but with each other; 
though pronounced by courts mutually independent in their juris- 
diction, and often separated by wide geographical distances. No 
man can contemplate, without a feeling of veneration, that wide 
and comprehensive system of common law, which from the infancy 
of the nation, has been made the common arbiter of rights in every 
controversy in which the citizen may have found himself involved. 
Brought with them, like the accents of their mother tongue, and the 
traditional memories of the land of their birth, the colonists clung 
to the guaranties of the common law, as one of their dearest birth- 
rights The consequence has been, that the uniformity of the 

decisions of the American courts, not only with those of England, 
but with each other, has been a ground of just surprise to those who 
have not studied into its causes." These observations, which in 
their application to the law of real property in this country and 
America, an examination of the work before us will fully bear out, 
and clearly show we think that *^ the popular notion that this branch 
of the law is inemtably dry, intricate, and distasteful," is in great 
measure due to the superficial manner in which it is often studied, or 
rather ^^ got up." The basis of that law must be sound and reason- 
able, which independent and acute reasoners have applied and de- 
veloped in so nearly the same way. And therefore if the student 
were to endeavour to master and grasp the history and principles of 
the law of real property, it would be but a pleasant logical exercise 
to follow its course down the stream of decisions which have applied 
it to the various circumstances of changing times, and finally to 
search out or divine its bearing upon cases yet unsettled by autho- 
rity. In this line of study, from first to last, the book before us 
would be of no small assistance. In partieular, the portions relating 
to the old law, its origin, history, and bearing upon later decisions, 
is given in an interesting and intelligible shape, and will be veiy 
useful to the student and suggestive to the lawyer ; and the Ame- 
rican judgments on most points must be, considering the parallel 
course of judicial conclusions in the two countries, important helps 
to the practitioner when compelled to venture beyond the letter of 
the English reports. The chapters devoted to title will be found 
useful and instructive ; and so will also those treating of convey- 
ances, their form and interpretation. These chapters bring before 
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the reader much valuahle matter, which otherwise must be found by 
patient research in many directions, and would therefore be likely 
to be overlooked. The work contains an able and systematic treat- 
ment of a very large subject. It might, of course, have been fuller 
and more exact on some points for the use of an English reader ; 
and we can only regret that the part relating to the modern English 
law and those of the principles and rules of the old law which are 
retained here, though not in America, had not been elaborated with 
the assistance of some English lawyer, so that the whole might have 
formed an international work, of equal authority and acceptance, 
and of powerful agency in improving the law, on either side the 
Atlantic. 



Compensation to Land and House Owners, being a Treatise on the 
Law of the Compensation for interests in lands, payable by Bail- 
way and other Public Companies, with an Appendix of Forms 
and Statutes. By Thomas Dunbar Ligram, Esq., of Lincoln's- 
Lin, Barrister-at-Law. London : Butterworths, 7, Fleet Street. 
Dublin : Hodges, Smith, & Co., 1864. 

Sib James Wilde recently observed with much truth, that "in 
modern times the law would be almost unapproachable but for the 
text-books (some of them executed with admirable talent), with 
which the labours of the Bar have enriched us.*' The marvellous 
rapidity with which new offshoots from the ancient stock of the 
common law spring into existence, the intricate ramifications of new 
principles with old maxims, the constant accumulation of judicial 
decisions promoted by the combined action of our system of law 
reporting and reverence for precedents, have rendered the task of 
mastering the whole body of the law altogether superhuman. Who 
of the most diligent, the most laborious, and the most ambitious of 
our lawyers, can hope to keep pace witl^the giant growth of a body 
of. laws, consisting of upwards of one thousand volumes of author- 
ised reports, and to which are being added more than two thousand 
reported cases every year — tarn immensus aliarum super alias acer" 
vatarum legum cumulus? 

" This fabric," added Sir James Wilde, " like the political con- 
stitution of this coutftry, has been a thing of very gradual growth. 
If anyone doubts this, let him ask himself with what success he 
would be likely to search the year-books, or the pages of the old 
reporters, for any authority in support of nine out of ten of the 
decisions to which a single term now gives birth. Let him ask 
himself with what probability of success he would search in the 
history of remote centuries for the incidents and combinations which 
now ask daily for judicial solution. Land it is true still exists, but 
how occupied and enjoyed ? ' Under what relations and constitutions, 
to what ends and purposes as contrasted with feudal days ? " Text- 



182 Notic0s of New Boohs. 

bociks upon distinct portions of the law must therefore be regarded 
as one of the unavoidable incidents of a jurisprudence which is 
annually adapting itself to the growth of commerce and the expansion 
of trade. Carefully written treatises, the result of special applica- 
tiouy of patient comparison, of discriminating selection, and sound 
reasoning, must for the future hold a conspicuous place on the 
shelves of a lawyer's library. 

Mr. Dunbar Ingram has just completed such a treatise. We say 
at once that it is a work of great merit. It is a concise, clear, and 
complete exposition of the law of compensation, applicable to the 
owners of real property, and railway and other companies. The 
practitioner will find it more convenient as a book of reference, than 
the treatise published last year by Mr. Charles Wordsworth, Q.C., 
and upon which we made some observations in the last number of 
the Law Magazine. In the first place, Mr. Ingram's table of 
contents is considerably fuller, and its phraseology more apt and 
expressive. His method is also more logical. This not only 
sharpens the retentive powers of the memory, but strengthens the 
grasp of the understanding. After a clear analysis of the powers 
possessed by railway and other public companies, embracing their 
powers of purchasing and taking lands, the effect of a notice to 
treat, the summary powers of entry, the effect of the temporary 
possession of lands and private roads, the author enumerates the 
restrictions imposed by law upon such companies in' the exercise 
of their powers. The classification of the injuries resulting from 
the acquisition of land by public companies, indicated by the Lands 
Clauses Act is adopted in this treatise, and sustained throughout 
the whole work. The first class embraces all the cases where lands 
or houses, &c., &c., are about to be taken or injured, but not 
until the purchase-money or compensation have been ascertained 
and paid : the second, where lands or houses have been actually 
taken for, or injuriously affected by, the execution of the com- 
pany's works, but the purchase-money and compensation have 
not been ascertained or paid. Chapters VII. and VIII. contain 
a full statement of the law of compensation (supported by refer- 
ences to decided cases), affecting the two classes of injuries 
above alluded to. The several processes by which compensations 
are assessed under the Lands Clauses Consolidation Acts, viz., by 
Justices of the Peace, by Arbitrators, by a Jury, and by Surveyors, 
are delineated with a clearness which makes the law intelligible to 
the layman, and with a particularity which furnishes to the prac- 
titioner safe and reliable guidance. 

These two treatises — both works of excellent merit— come before 
the profession and the public with rival claims for their patronage. 
Mr. Wordsworth has the advantage of being the first in the field ! 
but this very circumstance has enabled Mr. Ingram to gain a point, 
by furnishing to the reader the very latest decisions. Thus the im- 
portant case of The Queen v. The Clerk of the Peace of Cheshire^ 
which was decided on the 9th of May, 1864, and is incorporated in 
Mr. Ingram's treatise could not have been cited by BJ&. Words- 
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worth, whose work was in the hands of the public in 1863. Of the 
forms given in the Appendix of the books above-mentioned, we prefer 
those of Mr. Wordsworth. They are more concise without being 
in any material point less comprehensive. Mr. Ingram has evi- 
dently made this subject his particular study for some lime. He 
has not only mastered this portion of the law, but he has risen to a 
point above it, from which he has been enabled to view it on all 
sides. The value of this treatise, and of others executed with 
similar ability, 'must become more appreciated every year for some 
time to come. Mr. Ingram has formed a proper estimate of the 
importance of the subject. " After having overspread the country," 
he observes, " our railway system has invaded the interior of the 
Metropolis and of other large towns. In this way a great mass of 
valuable interests in land has been brought under the operation of 
the branch of law to which this volume relates." The learning and 
pains which Mr. Ingram has devoted to this treatise will not only be 
rewarded by the patronage of the purchasers, but by a recognition 
of far higher value, in the esteem with which his professional brethren 
always delight to honour a well-earned reputation. 

A Manual of the Practice and Evidence in Actions and other 
Proceedings in the County Courts, including the Practice in 
Bankruptcy, with an Appendix of Statutes and Rules. By James 
Edward Davies, of the Middle Temple, Esq., Barrister-at-Law. 
Third Edition, greatly enlarged. . London: Butterworths, 
7, Fleet Street. 1864. 

This is the third edition of a text -book which is well-known in both 
branches of the legal profession. It will be remembered that the 
first edition of this manual was confined to the evidence in actions 
in the county courts. From this small beginning it has g^radually 
grown into a bulky volume of 329 pages, and now contains an 
exhaustive exposition of the law and practice relating to the county 
courts. It is divided into four parts ; the last, consisting of nine 
chapters on the jurisdiction and practice of the county courts in 
Bankruptcy, being entirely new. The reader is probably familiar 
with the general^ plan of the work. Commencing with the jurisdic- 
tion of the county courts, and showing when a plaintiff ought to 
sue in these Courts, and when he has the option, without risk as to 
costs, of suing in the superior courts, the steps to be taken to sue 
out a summons are next considered. This is followed by a state- 
ment of the powers and duty of a defendant on service of the 
summons. The subsequent steps imiiiediately before and at the trial, 
down to judgment and execution, are stated, as well as the incidental 
proceedings on the application for a new trial and on appeal. 

The second p&rt of this manual contains a valuable digest of the 
law of evidence as applicable to the procedure of the county courts. 
In this particular, it certainly excels all the other text-books upon 
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the subject, considering that the great body of solicitors, who as a 
general rule are not well versed in the laws of evidence, have almost 
exclusive advocacy in the county courts. The importance of this 
part of the work cannot be too highly estimated. It cannot be denied 
that county court judges have too frequently permitted unwarrant- 
able laxity with respect to the rules of evidence, on the part of the 
solicitors practising before them. This is much to be deprecated, 
and we entirely concur in the opinion expressed i by the learned 
author in the preface to his useful treatise — an opinion, observes 
Mr. Davies, "founded on considerable experience, as a deputy judge, 
from time to time in these courts, that while, on the one hand, all 
mere technicalities should be avoided, an adherence to the rules of 
evidence is as essential to the due administration of justice in these 
courts as the observance of the legal rights of the parties." Under 
a mistaken zeal for the administration of the law according to what 
they conceitedly term " common sense, " some of the learned judges 
have treated those wise maxims so jealously observed in the superior 
courts, with a levity much to be regretted. Mr. Davies entertains a 
higher and more truthful estimate of the duties not only of the judges 
but of the practitioners of the county courts, and has added very much 
to the value of his text-book by this excellent summary of the rules 
of evidence. 

The third part describes the jurisdiction and practice of the 
county courts, with respect to friendly societies, charitable trusts, 
copyright of designs, partnership accounts, &c., &c. 

The' fourth and the last part is entirely new. It is devoted to an 
exposition of the law of bankruptcy as administered in the county 
courts ; and considering the increasing business in ^bankruptcy, 
now transacted before these tribunals, the learned author was quite 
justified in issuing another edition of his work, for the purpose of 
incorporating this important branch of law. These chapters display 
the usual ability and care of the author, and give completeness to a 
work which has hitherto been deservedly popular in the profession. 

The Union Assessment Committee Acts, 1862 {25 & 26 Yict. 
c. 103) and the Amending Acts, viz. 26 & 27 Vict. c. 33, s. 22, 
and 27 & 28 Vict. c. 39 ; with Introduction, Notes, and Index. 
Fourth Edition. Containing the Poor Law Board's Circulars on 
the Act and Letter on ^' Gross Estimated Bental." By Danby 
P. Fry, Esq., of Lincoln's Inn, Barrister-at-Law, and of the Poor 
Law Board. Seventh Thousand. London : Knight & Co., 
90, Fleet Street. 

After several experiments had been tried with a view to enable the 
Poor Law Guardians to ascertain the rateable value of the several 
parishes grouped together and constituting ^^the Union,*' the 
Legislature, by the ''Union Assessment Committee Act" of 1862) 
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conferred upon the guardians the right of instituting independent 
inquiries and forming their own estimates. From that time to the 
present the guardians have not been bound by the assessment 
either of the County, Borough, Ward, or other rates. The respective 
contributions of the several parishes to the common fund are now 
determined by a committee of guardians, not more than twelve nor 
less than six in number. This is the origin and derivation of the 
somewhat vague title of the two Statutes, '^ The Union Assessment 
Committee Act " of 1862 and of 1864. 

When Mr. Fry undertook to write a text book upon this adminis- 
trative portion of the Poor Law, the task before him was well 
defined and simple. With only two short Statutes, and these of 
very recent date, as the raw material out of which to make a book, 
the author had very little scope for the display of literary talent 
or accurate learning. However, Mr. Fry has proved himself in this 
little volume to possess both. After all, the man who is master of 
his work, be it what it may, is alone fit to be the teacher. The 
young men who, like tares in a barren soil, crop up now-a-days and 
infest our legal literature, would do well to imitate the thorough- 
ness and conciseness, as well as the discrimination with which this 
volume abounds. Mr. Fry is, beyond all question, master of his 
subject, and we heartily recommend those who desire to study this 
department of the law, to place themselves under his tuition. The 
reader will find no superfluous points to distract his attention, 
nor that afiectation of learning which decks itself in vague and 
loose phraseology. This book should lie on the table of every 
Board Room throughout the country. The magistrate, the guardian, 
the overseer, and taxpayer, would do well to consult its pages on 
all matters touching the assessment of poor rates. 



Judge Bedfield's able work on the " Law of Wills ** in America, 
which has just come to hand, will be noticed in our next. 
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The Eighth Annual Meeting of the National Association for the 
Promotion of Social Science, held at York during the last week of 
September, was a complete success. The Jurisprudence Depart- 
ment, in which our readers are chiefly interested, had the advan- 
tage of the presidency of Sir James Wilde, whose remarkable 
address has added greatly to his reputation as a philosophical jurist. 
A clear insight into the principles which should regulate the crea- 
tion and promulgation of law was its leading feature, and the 
thoughts which it embodied were as practical as they were compre- 
hensive. Extracts, even much more copious than any for which we 
have room, would give an inadequate idea of the force and beauty of 
the whole composition, and we content ourselves with congratu- 
lating the Association for having secured so worthy an exponent of 
the great science of Jurisprudence to their members and the public. 

Lord Brougham, in his address as President of the Association, 
touched on several legal topics, among others on Private Bill legis- 
lation, concerning which he once more recommended the adoption of 
the scheme 'propounded long ago by the Duke of Wellington and 
himself, for the establishment of a joint committee of both Houses. 
He also criticised the County Courts Bill of last Session ; and he 
declared as to the convict question, that the controversy of years 
had now come to an end, by the practical establishment c^ the Irish 
convict system in this part of the kingdom. 

The proceedings in the departments were rendered more useful 
and attractive than in former years, by devoting a certain number of 
the days of the meeting to definite questions fixed on by the com- 
mittee of the department, and which raised direct issues for dis- 
cussion. One of these questions — " On what principle should the 
law deal with questions of responsibility and mental competence 
in civil and criminal cases ? " — ^was opened by Mr. Fitzjames 
Stephen, in a paper which will be found in the foregoing pages, 
and occupied the whole day with a brilliant discussion. Other two 
of the papers read are printed in our present number, and they 
seemed so important that we have made way for them by the post- 
ponement of several articles. The paper by Mr. Stuart, printed at 
page 93, on the question — " Whether any, and what ameliorations 
can be introduced into the institution and conduct of criminal 
prosecutions ?" alio gave rise to a discussion of great interest and 
value. A section on General Average, presided over successively 
by Sir James Wilde and Sir Fitzroy Kelly, settled the clauses of 
a Bill for establishing a uniform international system of Greneral 
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Average ; and we learn that this measure will be presented to 
Parliament during the ensuing Session. 

A Beformatory Section discussed the vexed question of penal 
discipline in county and borough gaols, and passed the following 
resolutions on the subject :— 

That in order to improve the diseipline and dassificalion of prisonen 
in our County Gaols and Houses of Correction, and to render their treatment 
more uniform throu^ont the country, it is denrable that the following pro- 
vimons should be introdnoed in the Gaol BUI of next aeasion. 

^ 1. The abolition of all gaols deemed inadequate for the purpose of 
carrying out efficient prison discipline. 

2. The withholding of Treasury allowanoes firom all gaols in which 
effecdve prison discipline shall not have been carried out in such a manner 
as may i^pear to the Secretary of State to faUl the requirements of the 
law. 

3. That, as far as possiblevthe employment of prisoners ahouM be 
of a productive character. 

4. That all sentences not exceeding 14 days shonld be passed in 
strict separate confinement, on low diet, and without hard labour. 

5. That a system of progressive improvement in diet and as to 
labour should be adopted ; and that it is deorable that the earlier portion 
of sentences over 14 days, should be passed in strict separate confinement, 
on low diet, without labour. 

6. That gratuities should only be gnmted as rewards for proved 
industry, accompanied with good conduct while under detention ; and that 
the danse in the Act, for the better ordering of Prisons (2 & 3 Vict., c. 56, 
8. 8), which has been supposed to forbid the granting of money to convicted 
prisoners upon their discharge, out of their earnings, shonld be repealed. 

7. That all improTonents in the coudition of the prisoner should 
be made to depend on his own exertions, as measured by a well devised 
system of marks. 

8. That it is desirable that photography should be adopted in the 
county and borough prisons. 

The Fublic Dinner to M. Berrjer, who is about to become the 
guest of Lord Brougham in London, is fixed for Tuesday, Nov. 8. 
At a meeting held at the Attorney-General's chambers, at which the 
Attomey-Greneral, the Queen's Advocate, Sir Fitzroy Kelly, Q.C., 
M.P., Henry Bliss, Esq., Q.C., James Campbell, Esq., Q.C., Robert 
Lush, Esq., Q.C., S. Karslake, Esq., Q.C., and others, were present, 
it was resolved that the Bar generally be invited to take part in this 
demonstration of respect for M. Berrjer. 



APPOINTMENTS. 



Mr. Archibald John Stephens, Q.G., LL.D., has been appointed 
Chancellor of the Diocese of Bangor. 

Mr. H. T. L Macnamara, of the Oxford Circuit, has been appointed 
Beeorder of Beading, in the room of Mr. Serjeant Merewether, 
deceased. 
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Mr. Charles J. Murch, of the Western Circuit, has been ap- 
pointed Recorder of Barnstaple and Bideford, in the room of Mr. 
J. D. Yonge, deceased. 

Mr. R. P. Welch, of the Middle Temple, has been appointed 
Registrar of the Cotirt of Bankruptcy for the Leeds District, in 
the room of Mr. Wilde, retired. 

Mr, James Stephen, of the Western Circuit, has been appointed 
Registrar of the Leeds Court of Bankruptcy, in the place of 
Mr. Samuel Payne, retired. 

Mr. James Hannen, of the Home Circuit, has been appointed 
Junior Counsel to the Treasury, in the room of Mr. W. N. Welsby, 
deceased. 

Mr. Robert G. Hinnell has been appointed Town Clerk of 
Bolton. 

Mr. Charles Smith has been ap*pointed Clerk to the Justices of 
the Ongar Division of Eatex. 

Mr. Christopher Baldock Cardew has been appointed Clerk of 
the Patents. 

Ireland. — ^Mr. Utred Kiiox has been appointed Clerk of the 
Peace for the Couniy of Sligo, vice Mr. Edward Jones, deceased. 



MICHAELMAS EDUCATIONAL TERM, 1864. 

Prospectus of the Lectures to be delivered during the ensuing 
Educational Term, by the several Readers appointed by the Inns of 
Court. 

CONSTITUTIONAL LAW AND LEGAL HISTORT. 

The Reader will trace the History of our Constitution from the , 
reign of Charles the First down to the last period which the time 
allotted to each Course of Lectures will allow him to reach. 

He will dwell on the Legal History of each reign, as recorded in 
the Statute Book, the State Trials, and the Reports. 

EQUITY. 

Elebcentary Course. — ^I. On the Origin and Nature of the Feudal 
System, the Private Jurisdictions to which it gave rise, and their 
influence on Judicial Procedure in England. II. On the Establish- 
ment and History of the Court of Chancery. III. On the Limits 
of the Equitable Jurisdiction, and on Appeals from Decisions of the 
Court of Chancery. IV. On the jurisdiction in Lunacy. 
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Advanced Course. — J, On Jndicial Procedure in Greneral. 11, 
On the Principles of Equity Pleading. IH. On the Maxims of 
Equity. IV. On the Jurisdiction of Courts of Equity concurrent 
with that of Courts of Law. 

THE LAW OF REAL PBOPEBTT. 

EusMENTABY CouBSE. — ^Tho Effect of the Statutes known as 
Lord St. Leonards' and Lord Cranworth's Acts upon the Law of Beal 
Property. 

Ajdvakced Coubse. — The Proprietary Eights of Husband and 
Wife. I. The Common Law Doctrine. IL The Equity Doctrines. 
m. Marriage Settlements. IV. Separate Estate — Separation 
Deeds — and Judicial Separation. 

JUBISPBUDEKCE, THE CIVIL LAW, AND INTEBNATIONAL LAW. 

L The Influence of the Roman Law upon the Principal Systems 
of Modem Jurisprudence, and particularly upon the Systems of 
England and her Colonies. 11. The Historical Development of the 
Boman Law. HL The Present State of the Law of Commercial 
Blockade, and the Expediency of its Amendment 

COMMON ulW. 

Elementaby Coubse. — ^I. The Proper Method of Studying Law, 
by reference to Principles and Leading Cases. 11. The Nature and 
Ch'igin of our Conmion Law, into what Departments it is Subdivided. 
m. How and to what Extent Personal Liberty and the Eights of 
Property are Protected at Common Law. 

Advanced Coubse. — ^I. The Sources whence our Common Law 
has been Derived, as indicated in the Judgments of our Courts. 
n. Maxims and Principles to which our Common Law conforms, 
as exemplified by Cases, in. The Bespective FunctionB of Judge 
and Jury, and the Method of Judicial Beasoning. 
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July. 
15th. HusoKy Geobge J.y Esq., Solicitor, aged 54, 
18th. YiCABS, Hedlet, Esq., Barrister, aged 66. 
11th. Wood, Alezanbeb, Esq., formerly one of the Judges of the 

Supreme Courts of Scotland. 
22nd. Babington, Edwabd, Esq., Solicitor, aged 69. 
22nd. Mebewetheb, Serjeant, D.C.L., Recorder of Beading. 
23rd. Tapbsll, Wilijaic, Esq., Barrister. 
29th. Baldock, John, Esq., Solicitor, aged 77. 
31 St. Yates, W. Lowin>BSy Esq., Barrister, aged 35. 

August. 
2nd. Bakdles, William H., Esq., Solicitor. 
17th. Dowse, W. Hsatbbll, Esq., Barrister. 
20th. Shaw, J. Hope, Esq., Solicitor, aged 71. 
21st. Caskell, J, Dakik, Esq., Barrister. 
30th. Mubless, p. Bodbeb, Esq., Solicitor, aged 34. 

SeptemJber. 
2nd. Wing, Fbedebick, Esq., Solicitor, aged 75. 
6th. Xydias, Sir Akastasius Ttpalbo, E.C.M.G., one of the 
Members of the Supreme Council of Justice in the Ionian 
Islands. 
11th. CuBTis, Thohas J., Esq., Solicitor. 
18th. Wbight, Johk, Esq., Barrister, oged 71. 
19th. Jackson, Henbt, Esq., Solicitor, aged 53. 
28th. SmTH, William, Esq., Barrister, aged 68. 
29th. Round, Whinfield S., Esq., Barrister, aged 79. 
12th. YoNGE, J. Abthub, Esq., Recorder of Barnstaple, aged 42. 
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October. 
1st. Tatlob, Geobge, Esq., W. S., late Begistrar of Joint Stock 

Companies. 
3rd. WiKSTOv, Charles, Esq., Barrister, aged 60. 
4th. Fake, B. G. C, Esq., one of the Commissioners of the Court 

of Bankruptcy, aged 59. 
4th. BicHABDSON, John, E sq., Solicitor, aged 84. 
7th. Randall, John, Esq., Solicitor, aged 6S. 
9th. Palmes, William, H., Esq., Solicitor, aged 63. 
15th. Habbison, John, Esq., Parliamentary Agent, aged 48. 
16th. Canwell, William Esq., Solicitor, aged 32. 
17th. Evans, John, Esq., Q.C., aged 68. 
18th. Tanswell, John, Esq., Solicitor, aged 64. 



Pust ol ^m f uMi^tta. 



Austin. — ^The Act Providing for Superannuation Allowances to 
Officers of Unions and Parishes. (27 h 28 Vict., cap. 42); with 
In1a*oduction and Notes. By B. C. Austin, Esq., Barrister. 12mo. 
\s. cloth. 

Brandon, — ^Notes of Practice of the Mayor's Court of the City of 
London in Ordinary Actions; with the Mayor's Court Procedure 
Act, and the Selstions of the several Acts of Parliament applied by 
the Queen in Council to that Court. By W. Brandon, Esq., Bar- 
rister. 8vo. 9*. cloth. 

Broom. — Commentaries on the Common Law, designed as Intro- 
ductory to its Study. By H. Broom, Esq., Barrister. Third Edi- 
tion. 8vo. 31 5. 6d. cloth. 

Davis. — A Manual of the Practice and Evidence in Actions and 
other Proceedings in the County Courts ; Including the Practice in 
Bankruptcy ; with an Appendix of Statutes and Rules. By J. E. 
Davis, Esq., Barrister. Third Edition, greatly Enlarged. Royal 
12mo. 28;. cloth. 
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Elmer. — The Practice in Lunacy under Commissions and Inqui- 
sitions ; with Notes of Cases, and the most recent Decisions ; an 
Appendix containing Forms and Costs of Proceedings, the Statutes, 
and the General Orders in Lunacy, and a copious Index. Bj J. 
Ehner. Fourth Edition. Bojal 12mo. 16«. Sd. cloth. 

Fry. — The Union Assessment Conuniltee Act, 1862 {2S h 26 
Vict., cap. 103) and the Amending Acts. By D. P. Ry, Esq., 
Barrister. Fourth Edition. 12mo. 3«. cloth. 

Ingram. — Compensation to Land and House Owners, being a 
Treatise on the Law of Compensation for Interests in Lands, &c^ 
payable by Railway and other Public Companies ; with an Appendix 
of Forms and Statutes. By T. D. Ingram, Esq., Barrister. Post 8yo. 
\0s. cloth. 

Owston.—TihQ Highway Acts 1862 and 1864 with Introduction, 
Notes, and Index. By H. A. Owston, Esq. Second Edition. Post 
8yo. 3«. Sd. cloth. 

Pafer«o«.— The Practical Statutes of the Session 1864 (27 & 28 
Vict.) ; Edited, with Introduction, Notes, &c. By W. Paterson, Esq., 
Barrister. 12mo. \0s. Sd. cloth. 

Smith. — ^A Manual on Bankruptcy ; Designed as a First Book for 
Students, and as a Useful Summary for Practitioners. By J. W. 
Smith, Esq., Barrister. 12mo. 6s. cloth. 

Standing Orders. — Standing Orders of the Houses of Lords and 
Commons, relative to Private Bills for Session 1865, with Appendix 
and Copious Indexes. 12mo. 6s. cloth. 

Statutes. — A Collection of the Public Greneral Statutes passed in 
the 27th and 28th years of the Reign of H.M. Queen Victoria, 1864. 
Royal 8vo. 14«. boards. 

Webster. — Parliamentary Costs. By E. Webster, Esq., Barrister, 
Second Edition, post 8vo. \2s. 6d. cloth. 
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abt. I.— observations on a digest of law.* 

The law of England is the greatest grievance of the nation, very expensive 
and dilatory. There is no end of suits, especially when they are brought 
into Chancery. . . . . . There cannot be a worthier design under- 
taken than to reduce the law into method, to digest it into a body, and to 
regulate the Chancery so as to cut off the tediousness of suits, and in a 
word, to compile one entire system of our laws. Nothing can raise the 
glory of the Queen*s reign more than to see so noble a design set on foot in 
her time. This would make her name sacred to posteritjr, which would 
sensibly feel all the taxes they have raised fully repaid them if the law were 
made shorter, clearer, more certain, and of less expense. — Bishop Burnet, 



TT will be easily understood that the object of the present 
paper is only to discuss briefly some of the great questions 
raised by the Address at York, 

The learned President speaks hesitatingly as to the expe- 
diency of an exchange of the English system of case-law for 
a Code, but advocates a Digestf 

* A paper by F. S. Reilly, Esq., read before the Department of Juris- 
prudence, &c., of the National Association for the Promotion of Social 
Science, December 5, 1864, with reference to the Address delivered at 
York, by Sir James Wilde, President of the Department. 

f Sir J. Wilde does not define the terms Code and Digest, but the sense 
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Even those who hold a Code to be the ideafly perfect form 
of a nation's law^ need not^ I thinks much lament this hesita- 
tion. They may well be content to join in the more limited 
aspiration for a Digest^ as the first object. 

One reason seems sufficient for regarding Codification as im- 
practicable in this country at this time. That reason is furnished 
by the existence of the conflicting systems of Law and Equity. 
As long as they conflict, they cannot be combined in a Code. 
The conflict can only be terminated either by the absorption 
of one into the other, or by the forcible amalgamation of the 
two by the action of the legislature. The former is the work 
of time ; practically, the latter must precede Codification, not 
be attempted as part of it. 

I. — Let me, then, ask you first to consider the contents of 
the Digest. 

The learned President appears (as I understand him) to 
have contemplated a Digest of case-law merely. He sets out 
with this proposition : — ^^ With the exception of the Statute 
of Frauds, the Statute of Limitations, and a few Acts 
directed to very limited objects, the legislature has laid no 
hand on the body of the common law." 

This is, as it seems to me, to greatly under-estimate the 
extent and importance of the statutory element of the law. 
Large branches of the law are of statutory origin exclusively. 
Take, as an instance, the law of Bankruptcy and Insolvency. 
The Poor Law, again, is an instance ; and 1 mention it to 
bring to mind that we must not confine our thoughts to those 

in which he uses them is plain on the face of his Address ; it is the usual 
sense ; and it is the sense in which the terms are used in this paper. 

A Code is the work of the legislative authority ; its letter is everything ; 
the French Codes are instances. A Digest is not, or need not be, more 
than a systematic classification of law ; Comyns* Digest and Bacon*s 
Abridgment are mentioned by Sir J. WUde as works of this kind. A 
Code makes the law ; a Digest merely states it. In the process of Codifi- 
cation the law is inevitably altered in some points, and may be altered to 
any extent that seems expedient. A Digest proper does not, as such, 
necessarily alter a iot or tittle of the law. 

It would be useml if the two terms were used in a uniform way. 
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parts of the law which come under daily discussion in the 
Superior Courts. 

In other divisions of the law, though the foundation is laid 
in the common law, the superstructure has been greatly 
modified by Act of Parliament, Look at the law of real 
property, for example. Consider how extensively that was 
re-cast by the series of Acts of William the Fourth ; what re- 
volutions had been made in it by the great Statute of Uses 
followed by the Statute of Wills. To go further back, let us 
recollect how the whole system of estates tail has grown up out 
of an Act of Parliament. If you wanted to abolish family 
settlements you would simply have to repeal the Statute 
De Donis, 

Commercial law is a branch that has been thrown out fi:om 
the old trunk of the common law in very modern times, and 
probably presents itself to the mind as substantially unaffected 
by Acts of Parliament. But the truth is very different. 
Partnerships and mercantile corporations, insurance, ships, 
bills of exchange, banking, factors and brokers, — the law 
under these and many other heads has been greatly modified 
by legislation* 

The history of many rules and practices is habitually lost 
sight of, and so long as the rule or practice is observed in 
ordinary course, and seems reasonable, it is assumed to be 
traditional, or to be founded on common sense ; whereas it 
is often the direct product of a written law. 

It might seem that in the system of pleading of a commer- 
cial country a plea of set-off must of necessity be as good a 
plea in discharge, as a plea of accord and satisfaction, and that 
the plea of set-off had therefore been always allowed by 
the law of England. But the fact is that the rule that, 
where there are mutual debts between plaintiff and defendant, 
one debt may be set against the other is a purely statutory 
rule. 

I will add two illustrations of a different kind, which seem 
to me. rather striking. The calendar of prisoners at a gaol- 

o 2 
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delivery has quite the look of a thing prescribed by modem 
administratiye regulation : it is expressly required by an early 
statute. Nothing has more the appearance of an ancient 
common law proceeding than the giving of the Royal Assent 
to Bills in Parliament by commission under the Great Seal : 
it depends, however, for its validity on an Act of Parliament. 

And the sphere of legislation is a continually enlarging one. 
We have definitively come under the influence of the last of the 
three agencies pointed out by Mr. Maine (in his book on Ancient 
Law) as those by which successively law is brought into 
harmony with society. The days of the domination of Legal 
Fiction are gone by ; the powers of Equity are no longer 
self-expansive ; the authority of Legislation is asserting Itself 
more and more. 

Even if we look at the case-law alone we soon perceive that 
a very large part of it consists of decisions on tijie construction 
and application of Acts of Parliament. Such cases cannot be 
embodied in a Digest unless the effect of the enactments on 
which they turn is represented there. 

I should submit to you, then, that there are two inseparable 
constituent parts of a Digest. You cannot, in the nature 
of things, have a . Digest of the unwritten law apart from 
the written law.. You cannot, that is, without combining 
statute-law and case-law, have a Digest of the character 
of that which Sir James Wilde contemplates, and such as is 
alone worthy of being attempted. You may have a scissors- 
and-paste compilation of marginal notes from the report-books, 
but not such a work as the learned President pictures ; one in 
which (to quote his forcible language)-^ 

'^ The general principles and broad bases on which our common 
law reposes, and which tacitly guide the decisions of our Courts, 
[will] be brought to the surface, grouped together, subordinated in 
their several relations, and contrasted in their differences." 

In this combination of case-law and statute-law, it must 
be remembered you will have to deal not merely with 
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the reports of the decisions of the three Superior Courts of 
Law, though the views of the learned President seem almost 
limited to them. Chancery, Admiralty; Ecclesiastical, and 
Bankruptcy cases, must all be worked up into a consistent 
whole. A Digest of case-law, as developed on one side of West- 
minster Hall, would be merely delusive as a representation 
of the law of England. 

Enactments relating to administrative details of business 
under the management of the different Government Depart- 
ments need not be included in the Digest. They are not 
so much laws, that is rules of civil conduct for the people, 
as instructions issued by Parliament, the Sovereign, to its 
subordinates, for their jofficial guidance. 

One great difficulty of execution would be to hit the just 
mean between excessive generality and too great detail. The 
leaning should be to give as much particularity to the contents 
as possible, consistently with proper compression. Highly 
generalized propositions are of little practical value in law. 

Each proposition deduced from case or statute would of 
course be accompanied by references to authorities; each 
maxim by a note of the cases serving as instances or illustra- 
tions of its operation or scope. 

In many parts it would be necessary to distinguish what 
is law in relation to things done, or rights acquired, before a 
given point of time — for instance, with respect to Wills, before 
1838. 

Possibly, in some parts it would be found of advantage to 
advert to the history of the law. This could be done in a 
subordinate statement or note, kept distinct from the proposi- 
tion. There should be no blending of history with statement 
of result, after the confusing fashion of some treatises. 

The heads or divisions should be such as the actual state of 
the law suggests. They should not be selected on any theory. 
In other words, the distribution of the contents should be 
natural, with no attempt at scientific analysis. The work is 
to be a practical work ; and any philosophical classification of 
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human rights and acts (which are the subject of law) is of 
necessity unpractical. 

II. — Next, how is such a work to be accomplished ? 

The learned President declares his belief that a Digest, as 
conceived by him, is within the bounds of reasonable time and 
labour; but he adds, — "I do not conceal from myself that 
the first judicial minds of the country are alone adequate to 
the task, at least in its ultimate stages; and that it is far 
beyond the reach of the unpaid services of occupied men." 

I, for one, think it is to be regretted that the learned 
author of the Address did not take the opportunity of incul- 
cating the further truth that what is wanted first — first in 
time and first in importance — is the constitution of some per- 
manent superintending authority. Without permanence, we 
may be convinced, all attempts will be merely disappointing. 
The work to be done is so extensive and difficult as to demand 
the devotion for a long series of years of a body of men acting 
on definite principles and with a settled plan. 

All that is needed in the superintending body would be 
found (the suggestion is not new*) in a Committee of the 
Privy Council, organised as the Committee of Council for 
Education, with the Lord Chancellor as President, with a paid 
Vice-President sitting in the House of Commons, and with the 
necessary officers and clerks. To such a Committee the Law 
Officers of the Crown might be joined as Assessors. The first 
duty of the office would be to investigate the principles on 
which a Digest should be framed, to lay down rules for its 
formation, to employ competent persons for the collection and 
arrangement of materials in the different divisions of the work, 
and the preparation of drafts, to revise and complete the 
work, and to issue it with the authority of the Crown. 

* To the best of the writer^s knowledge, the suggestion was first made 
some few years ago in an elaborate series of memoranda respecting a 
MinistiT of Justice, prepared for official consideration, by Mr. Arthur 
Symonds, which have not been published, but a copy of which, in the 
possession of a friend of the writer's, he saw in the course of last year. 
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There would, I conceive, be no difficulty in so regulating 
the constitution and functions of such a Committee of the Privy 
Council as to preclude all apprehension of encroachment on 
the present provinces of the Lord Chancellor and Home 
Secretary. 

When once established much other work would be found 
for the Department. 

There is great need of some better system for the prepara- 
tion of the Bills of the various Government Departments. The 
arrangement, and form, and mode of publication of the ses- 
sional collection of Acts of Parliament are much in want of 
supervision. The earlier volumes of the Statutes have to be 
edited, showing, with other improvements, the results of the 
work of Expurgation which has for some years been going on 
under the superintendence of the present Lord Chancellor. 
All these things, for instance, would properly come under the 
cognizance of such a Department. So, too, would the vexed 
question of law-reporting. It might also initiate valuable 
reforms on subjects (such, for instance, as the uninviting matter 
of the law of judgments as affecting land) which there is little 
inducement for any member of the Government or of either 
House of Parliament to take up. 

III. — Lastly, when the Digest is framed, how is it to be 
made authoritative ? 

The learned President states his desire to see the Digest 
*' finally confirmed by Act of Parliament." The mode of con- 
firmation intended is not defined. In any form confirmation 
by Act of Parliament would be attended with serious difficul- 
ties. If the whole body of English law, in principle and in 
detail, were to be brought in any manner imder review in 
the Houses of Parliament, a vast number of most grave and 
delicate subjects would be opened, how and when to be closed 
no one could tell. 

Even if it could be obtained from Parliament, an enactment 
that the contents of the Digest should be deemed to be law 
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would be inappropriate. A Digest simply expounds the law 
as it finds it. Exposition is widely different from legislation. 
A Digest to be faithful and exhaustive must often state ques- 
tions as unsettled, and leave them so. In some way, it must 
continue the record of the dissents or dubitations of learned 
members of the Courts by which cases have been decided.* In 
some way it must indicate the judicial or professional doubts 
that affect the authority of decisions not absolutely over-ruled. 
But all this would be out of place in an Act of Parliament. 
When the legislature speaks, it must lay down a definite rule, 
one way or the other. 

Again, so far as the Digest was based on statute-law, the 
enactment of it by Parliament would be, to say the least, super- 
fluous ; so far as it was based on case-law, the enactment of 
it by Parliament would be a most hazardous operation ; that 
would be the introduction into the case-law of an element 
whoUy foreign to its nature. 

Assuredly it is not in England that it can be maintained 
that the direct action of the legislature is necessary in order 
to make law. To maintain this is to deny that case-law 
is law. 

A proposal for not only compressing the law into a compen- 
dious and rational form, but for also revising and amending it 
contemporaneously on all points on which it seems to require 
amendment — the work, when completed, to be enacted as 
absolute law by Parliament — is a very different proposal from 
that adopted by Sir J. Wilde. When plainly stated it must, 
I conceive, be seen to be impracticable. How long would a 
Digest of this kind (which, indeed, would have many of the 
characteristics of a Code) take in execution? Who is to 
decide on what amendments are desirable ? Would the legal 

♦ As LCom. Dig. 471 (4th ed.). 

" So, a plea to an indictment, when filed, but not upon record, shall be 
amended ; for the Court has power over all before judgment. — R, Holt dub,, 
Sal. 47. 

" Nor, a (mo warranto. R» per three •/".> Cro. Car.^ 312 

Per two J., Hale cont,, 2Xev. 139." 
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profession or the public be satisfied to concede to any body of 
men a general authority to amend ? Certainly not, I think, 
except on condition of a subsequent Parliamentary review of 
the amendments, a thorough and open discussion of them, in 
all their details, and in all their bearings, — a condition which 
would practically nidlify the concession. It cannot be sup- 
posed that any body of men would be allowed to make a Digest 
of an authoritative kind, on any terms but that of reproducing 
the law precisely as they find it. 

It seems to me, therefore, that the Digest, if it were, as it 
ought to be, of a purely expository character, \yould need no 
legislative confirmation, and that the scheme for its formation 
should be studiously framed with a view to avoid all necessity 
for such confirmation. ^ 

The Digest should, I submit, be left to rest for such accept- 
ance as it would require at first, merely on its intrinsic 
merits, and on the fact of its compilation by official authority. 
For greater solemnity, it might be promulgated by proclama- 
tion from the Queen in Council. Copies would be sent by 
authority to the Judges of the Superior Courts, to County 
Courts and other Inferior Courts, to Quarter Sessions and 
Magistrates. 

Once issued, it would soon establish itself, It would be 
turned by night and turned by day in the hands of those con- 
cerned to know the law. It would fill a place somewhat like 
that once filled by Sir E. Coke's writings. Sir E. Coke sum- 
marised the Year Books and other early authorities ; his sum- 
maries were relied on, and the original authorities were so 
seldom reverted to in ordinary practice, that they were in a 
manner forgotten. He stood, as it were, between the living 
and the dead. 

And such would be the position of the Digest. It would 
be cited at the Bar and on the Bench ; it would be prvmd facie 
evidence of the law; it would be revised and improved; 
when thoroughly tested it would, at length, by a natural 
process, in accordance with the traditions of English case- 
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law^ without extrinsic aid^ become the authority on the 
kw.* 

It might, indeed, then be found convenient to turn some 
chapters of it into Acts of Parliament. And this would be 
really valuable Consolidation, a name which often stands for 
operations of great risk and difficulty, and of very dubious 
benefit. 

At any rate, the result would be that all parts of the case- 
law condemned as unsound by the Digest, would be discarded 
as authority, and ultimately would be in effect expunged from 
the law. And then condensed editions of parts of the reports 
containing the case-law might be published as demand required. 

I have thus endeavoured to discuss some points in this 
great subject, principally those suggested by the Address at 
York, not from any wish to detract from the merits of that 
Address — bespeaking as it does our admiration, not only by its 
matter, but also by the vigour and the polish of its style — 
nor from any personal motive. I have offered this papei* to 
your consideration simply because I think the questions raised 
by the Address cannot be too urgently pressed on the attention 
of the public, or too often brought before those by whom the 
opinion of the public may be guided. 

While, speculatively, those questions are of the highest 
interest, the practical importance of the decision come to on 
them is vast. It concerns not only England but also all those 
wide parts of the earth where the law of England, immediately 
or derivatively, exclusively or partially, furnishes the rules of 
conduct. 

To have faced and conquered the difficulties that must 
attend the recasting of the form of an ancient and voluminous 
law would of itself be an honour to England. 

* " I would not that the authority of the cases should necessarily be 
extinguished by the authority of the Digest. Unless expressly set aside, 
and inconsistent with other decisions better approved, I would have all 
decisions remain of authority, content to await the time when the life shaU 
have passed into their ofisprmg, and they fall away of themselves, and pass 
into a sure decay." — Sir J. Wude's Address. 
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The merits of her law would be brought to the surface ; now, 
scarcely is a German explorer gifted with enough of patient 
labour to dig for them. 

If the law of England were made accessible, visible, tangible, 
it would compete for adoption in countries (not so few as 
might be supposed) driven by circumstances to import their 
law in the mass. I noticed not long ago in an English cor- 
respondent's letter a suggestion that the new Emperor of 
Mexico should start by adopting the codes of France. A 
country such as Mexico, longing (if I* may apply the phrase) 
to close for itself the era of revolutions, would find in the 
English law (for example) rules of succession to property on 
death more favourable to the stability of political institutions, 
(and besides in many respects more reasonable) than the 
system furnished by the law of France. 

The difficulties are undeniably great. They have to be met 
and overcome. Every candid lawyer must admit that it is 
merely a question of money. Money will command men and 
time. The present Lord Chancellor has more than once 
publicly announced his anxiety tb undertake such a work, and 
he would assuredly go far to accomplish it if proper means 
were placed at his disposal. Let us have confidence that soon 
statesmen will see it is not less patriotic to find some few thou- 
sands a year for a noble and beneficent work of law reform, 
which would enlighten the people and relieve them from. a 
weight that presses on their progress, than to sink million 
after million in fencing off the contingent evils of war, which 
all the while they are almost believing will never come. 
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Art. IL— the PRESERVATION OF ENGLISH 

LAW. 

npHE address delivered by Sir James Wilde in September 
last has become the subject of so much observation and 
criticism in various quarters^ that we willingly make room for 
two articles devoted to its consideration. The one, being the 
preceding paper by Mr. F. S. Reilly, of course expresses, like 
other papers of the Association, the views of the author alone. 
The following article is inserted because it gives ably and 
clearly one side of the great question raised by Sir James 
Wilde. To the opinions enunciated therein we do not commit 
ourselves. — Ed. L. M. & L. R.] 

A marked feature of improvement is noticeable in the 
projects which have been recently made for legal reform. The 
changes at present advocated are not of that radical character 
which formerly threatened to sweep away the priceless trea- 
sures of our inheritance, in order to make room for an 
universal code. The intelligence of the nation, fortunately, 
was too great to be brought to tolerate the introduction of a 
patent law-machine, struck out at one heat, as a substitute for 
the system of law, which has required centuries for its con- 
struction and elaboration, and the disciplined labours of a 
well-organised body of men, whose understandings represent 
the best order of the English mind. It is a propitious omen, 
and marks a decided advance in opinion, when reformers are 
constrained to acknowledge and profess to appreciate the vast 
wealth of the legal resources which have been accumulating 
with us for ages. Instead ^f making the chronic and reckless 
demand for the destruction of the stores thus amassed, they 
now affect to propose that we should avail ourselves of this 
collected bulk of knowledge, and turn it to our advantage. 

The first inclination, upon observing the miraculous conver- 
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Bion of the reformers^ who have hitherto railed at and decried 
our immense stock of legal riches as a mass of rubbish, prompts 
us to congratulate the profession. But this sudden change 
also gives rise to an unpleasant suspicion that the illumination 
of the reformers is merely assumed, as a part of their tactics, 
in order to put the profession off its guard. This surmise is 
strengthened by the observation of the late lamented John 
Austin, the masterly advocate of a code, that the best prelimi- 
nary step towards that end would be a digest (v. Aus. Juris. 
VoL III. p. 271) ; which, be it noted, is exactly what' Sir James 
Wilde, in his address before the Social Science Association, 
recommends. If, however. Sir James's digest is to be looked 
upon as a finality, it deserves and it wiU receive a respectful 
consideration. 

The new plan, when stated without circumlocution, is simply 
this : that the Government shall commission competent lawyers 
to write up, under the supervision of the ablest judges, the 
law on all subjects. This is the only novelty proposed by 
Sir James Wilde. The exhaustive treatises thus prepared 
are not to be stamped with legislative authority (at least this 
is what he distinctly says, though it must be confessed the 
effect produced by the speech as a whole — its drift — is to con- 
tradict the assertion), but are merely to serve the purpose of 
ordinary text-books. For some unexplained reason legal 
authors of the highest order nowadays rarely appear, and their 
place is by no means adequately supplied by the professional 
book-maker. At the present time, when the bulk of the law is 
so vast and its size increases with such unexampled rapidity, 
the necessity for standard treatises, upon all subjects, becomes 
imperative. It is to meet this craving want that law-writers 
are to be employed by the Government. It is, assuredly, a 
source of regret and mortification that the high incentive of fame 
is not of itself sufficient to call forth tbe greatest ability of the 
profession in works, which, like Tearne's " Contingent 
Kemainders," will endure so long as reason is admired. It 
would be unjust to say that such a motive is inoperative, when 



206 The Preservation of English Law. 

authors like Austin^ Hayes^ Wigram^ Lord St. Leonards^ and 
others, have done their 'part to keep up the reputation of the 
profession. But whatever may be the efforts of individuals, 
their exertions are inadequate to the task which they under- 
take. It requires co-operation^ and that, too, on an extensive 
scale, to accomplish the result of epitomising the law in all its 
manifold departments. This united and sustained labour can 
be expected only from paid writers ; and surely there ought to 
be no hesitation in employing men to investigate and expound 
systematically what the law actually is. It facilitates the 
judge in his researches, and enables him to arrive at a correct 
opinion ; it is essentially a part of the machinery which is 
called into action for the decision of a-case. 

The grand characteristic which distinguishes this most recent 
project of reform from all its predecessors, lies in the significant 
fact that it does not presuppose any radical change in the law 
itself — always taking for granted the genuine sincerity of the 
proposal. It may be described as an effective method for 
making the law accessible by an improvement in the facilities 
for its study and comprehension, rather than an alteration of 
the law. This is emphatically an advance in the direction of the 
greatest obstacles. Clear the way for easy access to the law, 
and the great difficulty in the law as it stands will be taken 
away. Mr. Hayes, a competent judge in the matter, remarked 
long since that the prolixity of legal documents arose not from 
the intricacy of the subject but from an imperfect acquaintance 
with it ; a defect, be it observed, not in the law itself, but in 
the education of the lawyer. This remark applies universally 
to the practice of law. Give to barristers help sufficient to 
enable them to understand thoroughly the whole body of the 
law, and practice will, without interference, simplify itself. 

The indirect consequence of a better knowledge of the law 
will manifest itself in more enlightened projects for reform, 
such as Lord Bacon advocated. " The work, which I propound, 
tendeth to pruning and grafting the law, and not to ploughing 
up and planting it again, for such a remove I should hold 
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indeed for a perilous innoyation." An illustration of the kind 
of " pruning " which his lordship refers to may be found in 
Lord St. Leonard's Act (23 & 24 Vict., c. 38, s. 7) for the 
abolition of the scintilla juris, a doctrine which has puzzled 
lawyers ever since the Statute of Uses (27 Hen. VIII., c. 10) 
which gave it birth. The question it may be remembered was 
whether a seizin reverted to the feoffee to uses at the time 
when the contingent remainder in the use became vested, or 
whether, like a similar estate at the common law, it depended 
simply upon the particular estate to support it. By an act of 
authentic interpretation his lordship destroyed all controversy 
upon the subject, and simplified the law by establishing the 
position that estates in use and estates at law are to be governed 
by the same principles. This is the course pursued by 
an enlightened reformer. Would that all reformers might 
tread this illustrious track. Sir James Wilde proposes that 
" the general principles and broad basis on which our common 
law reposes, and which tacitly guide the decisions of our courts, 
should be brought to the surface, grouped together, subordi- 
nated in three several relations, and contrasted in their diffe- 
rences. If such a result could be obtained the vast area covered 
by the law would present a district set out in order, in place of a 
tangled thicket. The true bearings of each abstract proposition 
would stand out plainly, because side by side with others of a 
similar nature. As the decisions which have radiated from 
some central case came to be classed together and their common 
principles, with its qualification and limitations extracted, all 
those of a questionable soundness would come to be suppressed 
and their expurgation by authority is an end of great impor- 
tance. Many too, are the instances of discordant decisions 
on identically the same subject, and it is not an uncommon 
remark ' That all the cases upon this subject cannot be 
reconciled.' Any classification by authority must decide 
between them, and thus remove pro tanto one of the worst 
evils of the law-uncertainty." The language here quoted 
would lead one almost irresistibly to the conclusion that the 
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treatises thus recommended were to be substituted by authority 
for the decisions of the courts. What is said about the 
reduction of the law in bulk strengthens the conviction. But 
nevertheless Sir James disavows the intention of impairing 
the authority of a single case without special legislative 
intervention in the following paragraph : " I would not that 
the authority of the cases should necessarily be extinguished 
by the authority of the digest. Unless expressly set aside, and 
inconsistent with other decisions better approved, I would have 
all decisions remain of authority, content to await the time 
when the life shall have passed into their offspring, and they 
fall away of themselves, and pass into a sure decay." There 
is profound obscurity in the process here indicated by which 
the law is to be abstracted, classified, and condensed, and all 
done by a kind of enchantment, which leaves the law itself 
intact, in spite of its thorough distillation. But this point 
ought to be clear ; if the reformers do genuinely desire to 
preserve the authority of the existing precedents, it is their 
interest to say so in language which cannot be mistaken. The 
distinct declaration of such an intention would at once disarm 
opposition. The profession as a body undoubtedly desires 
every facility which can be devised for the mastery of the 
law as it stands ; the difference of opinion is only upon the 
importance of the precedents as the foundation .of the law. 
When this is the turning point of the system, to which all 
eyes are directed, no one is likely to be reassured by an 
address which slurs over this key-note in the vaguest way, 
whilst the emphasis is laid upon a general clearing out of the 
law and its reduction in bulk. The consequences which 
would result from the possession by the Bar of systematic 
treatises, constituting a comprehensive epitome of the law, 
would be the intelligent " pruning " of all its anomalies and 
inconsistencies, which would become conspicuous by their 
publication, and the judicious " grafting " of new principles 
adapted to the wants of modern society. Practically, too, 
these manuals would be equivalent to an immense decrease 
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in the bulk of the law, as they would guide one directly to all 
the cases in point, or in many instances supersede such resort 
to the reports altogether. But the precedent would, never- 
theless, remain and constitute the law : which would, in fact, 
be as enormous in size as ever, though the unwieldiness of it 
would be no longer felt. Where then, it may be naturally 
asked, is the necessity for " ploughing up and planting the 
law again?" ^' We possess," says Sir James Wilde, "in 
our legal records accumulated instances of exact justice in 
individual cases, series after series of social duties and relative 
rights, set forth in every variety and combination and pursued 
into the minutest details, and to all of which each in their 
turn, the law has been applied and adjusted with a precision 
and laborious rectitude such as the legal annals of no other 
country can, I beheve, produce. The national attribute of 
exact labour on minute objects has stood us in good stead in 
the beating out of our laws. And they bear the impress 
throughout of the national characteristic in the spirit of liberty, 
the spirit of equality, and the hatred of oppression." Why, 
then, let the question be repeated with emphasis, should this 
mine of legal wealth be destroyed ? No one objects to the 
application of a remedy to any existing defects which can be 
pointed out ; on the contrary, all such amendments are highly 
approved of. This is the legitimate function of reform. It is 
another and a vastly different thing to eradicate the law as it 
now stands, and substitute for it a body of general principles, 
even though this abstract may purport to be a summary of 
all the cases. A compendium of this character is, unques- 
tionably, a great help to a comprehensive survey of the pre- 
cedents, but it cannot supersede them as authorities, without 
unsettling the law and making it necessary either to repeat all 
the former decisions or to advance new ones, for the purpose 
of defining the extent, or limiting the application of the prin- 
ciples abstracted. This is the necessary result of employing 
abstract language; the inadequacy of which in a code, 
though it is not confined to that species of generalisation, 
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as he appears to thinks but extends to all general language^ 
is well stated and contrasted with case-law by Sir James 
Wilde, as follows: " The truth is, that the intricacies 
and complexity of possible combinations of fact are beyond 
the range of human conception, and any attempt to fore- 
see and provide for them all beforehand, and dispense a 
ready-made justice with success, will give little reward to the 
labour it wastes. But a code resting on no detailed decisions 
or elaborate instances to expound it has an especial evil of its 
own. There is no more fruitful source of doubt and litigation 
than the meaning of language. The careless use of language 
does much, but the inadequacy of language as the vehicle of 
precise thought does perhaps even more. What treaty or 
code or statute, was ever so framed that its meaning in all 
possible contingencies was free from reasonable controversy ? 
Now the especial evil of all codes and statutes is that over 
and above the difficulty of framing adequate principles the am- 
biguities of construction are introduced, expressed in certain 
definite language, its force depends upon the interpretation 
which ingenuity may give or deny it. And here the system 
of case-law contrasts favourably, for its principles, enforced 
in every variety of language and under every turn of thought, 
shine out in their application rather than in their expression, 
and are further removed from the cavil of words. The most 
ardent lover of uniformity and symmetry would hardly be 
prepared, then, to surrender the treasures of our common law 
for the inevitable litigation of a code." 

It is not a little surprising that, with the thorough compre- 
hension of abstract law which this paragraph indicates, Sir 
James should, nevertheless, advocate an authoritative digest, 
which means, in plain English, an abstract of the principles 
established by the cases turned into an Act of Parliament. 
This epitome must be couched in general language, and then 
all the vices which are incident to systems thus enunciated, 
attach themselves to it. Refuge against the evils of verbal 
interpretations cannot consistently be taken in the past 
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adjudications, for the sole reason of stamping the digest with 
legislative authority would be to exclude all reference to the 
precedent. Without such authority the digest would be a 
compact analysis of the cases^ which would enable the pro- 
fession to take in almost at one view the field of law in its 
wide circumference. This grasp of the law in its entirety 
would naturally lead to its reduction to a logical system ; in 
other words, to the working out of any incongruity and the 
substitution of a harmonious principle. But this must be done 
by Parliament independently. Then it would be clear and 
beyond dispute what had been done, and what had been left 
undone ; otherwise there would be no end to the confusion. 

Who would contentedly be bound down to the brief and 
necessarily hurried statement made by the digester of the 
principle involved in a series of cases ? could the statements of 
one who travels over a multitude of cases be compared in 
exactitude and precision with those made by a judge, one at a 
time, and after the thorough investigation and exhaustive 
arguments of counsel, which put every natural point to the 
test? The one process insures microscopic perfection, the 
other can be but a rough approximation. Now take this im- 
perfect statement and make it an authoritative declaration of 
the law upon this point, it at once becomes a rigid statute, and 
its very words are part and parcel of the law. (See Aus. Juris., 
Vol. II. Sect. XXX vii.) Is this '^gathering our sheaves of grain 
and storing them for the use of man ? " it is no such thing ; it 
is, on the contrary, a total destruction of our harvest. An im-* 
passable barrier is erected to separate us for ever from the 
past, and to destroy for us the fruits of our . labour. Why 
stickle at a code and prate of its evil when all the vices which 
characterise it are adopted in a magnified form ? A code, at 
least, has the advantage of being compact, and when words 
constitute the law, this is no small matter. Besides an 
authoritative digest always leads to a code. When once the 
principle of a code is accepted, why, is the universal demand, 
should it not be taken in its best and most convenient form ? 

p 2 
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A recent reviewer has fallen into an absurd though 
ludicrous blunder; he failed to perceive what was the ob- 
jection persistently urged to the introduction of a code, and 
ascribed it to the term " code," which he imagined had been 
converted from a sort of party catch-word into a bugbear. 
He endeavours to dispel the illusion which this mysterious 
name is calculated, in his opinion, to evoke, by suggesting the 
propriety of selecting another word, less likely to produce a 
panic, to designate what is now styled a code. The word 
pitched upon to strip the subject of its terrors is " statutesJ^ 
Imagine the dismay with which a barrister would learn that 
he must forego the concise definitions, the exhaustive gener- 
alisations, and the inter-dependent coherence of his ideal 
code, all compact and lying, as it were, in a nut-shell, which 
he had pictured to his imagination, and that instead of exer- 
cising his skill upon terms of scientific accuracy, he must 
devote himself exclusively to the interpretation of cumbrous 
uncouth statutes. Reflect upon the involved complexity, 
the intricacy, obscurity, and confusion, the lack of logical 
sequence, of inter-dependency, and the general incoherence 
which characterises that pet abomination — a statute ; and then 
appreciate the felicity of the illustration which was to relieve 
the apprehensions of timid barristers. 

It is one of the grand assumptions of the advocates of a 
code, that the legislative machinery which has demonstrated 
its unfitness for the task of turning out a good statute, that 
is, one which clearly defines its object and pursues it with 
directness through elaborate details to its logical result, in 
language at once simple, compact, and unambiguous, is per- 
fectly fitted to the vastly more diflSicult task of constructing 
and reconstructing a code. If experience unmistakeably 
taught the possibility of framing a statute which would com- 
pletely embody in miniature the law upon a given subject, it 
would not necessarily startle one to hear an universal statute 
recommended. But when no such ideal statute has ever been 
passed, and those which have been prepared with the greatest 
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care and skill by the eminent lawyers of their day, like the 
Statute of Uses and the Statute of Frauds, stand out con- 
spicuous as failures, it is astounding to hear so generally the 
cry for a repetition of the experiment on such a grand scale. 
An intelligent being would naturally expect the logical course 
to be pursued in so vital an undertaking. The first step 
woidd,. of course, be an improvement in the legislative 
machinery, at present totally inadequate; when perfection 
had been obtained in this preliminary step, which would be 
demonstrated in the ordinary function of statute making, it 
would be ample time to take into consideration the "most 
difficult of all legislative problems — the construction of a code. 
Thinkers like Austin and Mill, have urged this as a condi- 
tional precedent. (See Aus. Juris. Vol. III. p. 283 ; Mill, Re- 
presentative Government, ch. v. pp. 86, et seq.) Mr. Mill has 
devised a council of legislation, to be organised for the special 
purpose of framing statutes, which, when draughted, are to be 
submitted to Parliament for enactment or rejection. The 
functions of this body are to be purely ministerial, although 
Parliament must manifest its disapproval of a Bill in part, not 
by tampering with its provisions, but by recommitting it to the 
council. This admirable plan, however, for making legislation 
scientific, which is necessary not only for the construction, but 
for the efficiency of a code, is utterly ignored, whilst the 
names of Austin and Mill are freely used in favour of codifica- 
tion by Parliament. A code, though a poor substitute for 
judicial law, would present itself in a much more attractive 
aspect if designed and perpetually corrected by the best 
trained legal minds of the day. When this fundamental step, 
which would secure the best attainable code and would tend 
to preserve its original purity and simplicity, is taken, one will 
begin to realise the fact that such a vast scheme is actually 
in contemplation ; at present it is simply incredible. 

If a search were instituted to discover the best constructed 
code in existence, perhaps the constitution of the Federal 
States of America might be selected as the most perfect type. 
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It was prepared with great deliberation; the acheme was 
elaborately discussed^ first in outline^ and then in detail. It 
was the work of a small body of enlightened statesmen ; it was 
put into practical shape by Madison. A man equally qualified 
both by nature and by training for that consummately difficult 
task, to wit, the expression of thought in clear, compact, pre- 
cise, measured, and simple language is at best the rarest phe- 
nomenon ; the selection of such a man to draught a code makes 
a combination of favourable circumstances perhaps unequalled. 
Madison possessed this rare faculty of* expressing with distinct 
brevity what his practical judgment dictated. With such a 
lucid exponent of the plan, it follows inevitably that the failure 
to comprehend the scheme must be ascribed to the inadequacy 
of bare language as a medium for the conveyance of definite 
thought. Now how has the work of Madison borne the 
crucial test of interpretation! Why fundamentally opposed 
theories of the scheme are, and have been from the first, main- 
tained by equally honest and able partisans. Some hold that 
the constitution is a treaty between the states as sovereign 
parties ; others insist that it is an organic ordinance no more 
to be superseded than the original " social contract," which 
philosophers formerly represented as the necessary basis of all 
government. These are the two leading theories, but they by 
no means comprise all that are held ; there are various modifi- 
cations and combinations of these, which obtain. Ko article 
or scarcely even a section of this famous instrument can be said 
to have a recognised meaning, which nobody disputes. Is it 
not a suggestive fact that the English constitution, which does 
not seek to express itself in exact words, is nevertheless better 
understood and less open to controversy than its apparently 
more definite counterpart? Should not this significant fact 
teach legislators the propriety of abandoning the task which 
they so presumptuously undertake ? It is to Hallam that the 
English owe their knowledge of the constitution ; and if this 
be so, which surely no one wishes to deny, why do they not 
adopt the plan he has shown to be the true one, with such 
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eminent success ? Hallam's undertaking was vastly more 
diflScult than Madison's. A long series of historical events had 
to be investigated, and the result of this profound study so 
stated that a just estimation of each precedent could be formed 
by the reader. It is needless to dwell upon the marvellous 
execution of the work, for this is universally admired ; the 
point to be observed here is, that Madison, with the preliminary 
labour all done to his hand, and nothing left for him to do but 
to make the statement of the principles agreed upon, neverthe- 
less failed, whilst Hallam, oppressed with this additional bur- 
then has triumphantly succeeded. This diversity is not to be 
accounted for by any difference between the individuals, for both 
were men equally competent for the purpose, but is to be 
attributed solely to the diverse methods which they severally 
pursued. In Hallam the thought, which seeks expression in 
words, is the sole thing to be ascertained ; and this, in a 
writer whose thought so greatly preponderates over his lan- 
guage, is not difficult to discover. But had Hallam's language 
been clothed with legislative authority, as Madison's was, 
there is no reason to doubt that it would equally have given 
rise to uncertainty. For making the work authoritative 
reverses the object of inquiry ; now the very words become 
the subject of investigation and the language is put upon 
the rack of interpretation; when the question becomes, as 
Dr. Johnson said of philosophy in the hands of pedagogues, 
merely one of grammar. It is no longer what the writer 
meant, but what his language actually expresses. If language 
were a perfect medium of thought, the two things would be 
identical; but as it is a most imperfect medium, it cannot 
and ought not to be required to stand the test of a severe and 
critical examination. Every aid should be given for the 
purpose of enabling a thinker to overcome the inherent in- 
adequacy of language. Investing it with authority, instead of 
giving this assistance, magnifies the natural defects of language 
io the^ greatest possible extent. The text of the writer is 
adopted by the legislature. The only rules of construction. 
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whioh exclude conjecture and speculation^ are those laid down 
by grammarians; hence, the text codified by Parliament must 
be interpreted in its strict grammatical literal sense. Dis- 
crimination is thus broadly made between what the writer 
meant, and what Parliament by re-issuing the text means. 
The canons of interpretation in the two cases differ widely ; 
in the one a logical, in the other a verbal, interpretation 
prevails. 

A digest adequately prepared would, if without external 
authority, do all that is necessary to purify and simplify and 
systematize our law. The grand defect of the law at present 
is its inaccessibility. Overcome this obstacle by giving to 
every barrister the opportunity of knowing the law, and reform 
becomes feasible. Abuses can then be struck at which are 
now secure, because no one knows where the aim . should be 
directed. But when discordant decisions have been harmonised, 
when unsoimd principles have been expurgated, and when the 
various departments of law have been regulated, grouped, and 
subordinated, the elaborate train of decisions, constituting the 
bulk of our law, which has been worked out with consummate 
ability by the masters of the law will remain essentially intact. 
The sacrilege of destroying the works of England's giant 
lawyers would be prevented. 

The common lawyer represents, perhaps better than any 
other class, the finest order of the English mind. It is worth 
while to inquire what are its characteristics. The trait which 
eminently distinguishes an English mind irom that of any 
other nation, is its massiveness, strength, and solidity. It 
seems to derive robustness from the animal physique which 
embodies it. When such titanic intellect has been employed 
in beating out the law there is no cause for wonder in the fact 
that the rules laid down are clear cut and prominent ; such as 
serve for satisfactory guides. The distinctions which are 
drawn between cases stand out as bold in outline as they are 
substantial in character. No slippery, flimsy, gossamer refine- 
ment could be grasped by such masculine minds. New 
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principles have been worked out gradually by the light of 
experience. They have been quarried, shaped, and fitted to 
their place in the legal building with infinite art and skill by 
such lawyers as Coke, Holt, Tindal, Butler, and a host of 
others ; which warrants the stability of the structure. Who 
can tolerate the thought of demolishing this massive fabric ? 
and that, too, when another must instantly be erected in its 
place. The Bar can never again engross an equal proportion 
of the talent of the community, as competition, which is multi- 
plied by the new pursuits that are opened to ability, draws off 
the intellect which it formerly appropriated. The profession, 
therefore, should learn to prize more highly what has been 
already created, because if destroyed it cannot be recon- 
structed. 

When the digest has brought the cognate branches of the 
law together, so that a modem well-read barrister can survey 
at a glance the whole extent and ramifications of a principle 
and also of others allied to it, he would be placed upon the 
vantage ground of Lord Coke and Lord Eldon whose vast 
learning ranged over the whole circle of our jurisprudence, 
and*enabled them to correlate with ease any one part with the 
others. 

The usual fling was made by Sir James at expensive law, 
a concession, it is to be presumed, to popular prejudice. Costly 
law, as every barrister must know, is not only not an evil, but 
it is a positive benefit. It prevents cases involving small 
amounts of money from being brought into court, or at any 
rate from being carried through all the successive stages of 
appeal up to the House of Lords. This is eminently proper^ 
for where there is little at stake, there will as a general thing 
be little interest felt and little learning and ability called forth. 
The judge, in consequence of this imperfect preparation of the 
case, will not be in the condition to decide advisedly, and the 
trivial amount involved will induce him to slight the case. 
Thus an ill-considered decision is made, which becomes, as a 
precedent, an obstacle to a correct determination ever after- 
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wards. The only cases that ought to be litigated are those 
which can aflford to pay their way through. Then every avail- 
able point is made, and the whole subject is so thoroughly 
canvassed and discussed, that the path is prepared for coming 
to a sound judgment, which exhausts the subject and settles the 
law. This is a ground of objection to the plan proposed for 
reporting everything that comes before or falls from the lips 
of a judge. Nothing but what he has maturely considered 
deserves to be converted into a precedent, and therefore siich 
cases alone ought to be reported. The advantage of oral 
decisions is that they are forgotten by all except the parties to 
the case. This is an effectual mode for the judge to exercise 
the discretion which he properly ought to have. It is cer- 
tainly to be hoped that no steps will be taken to increase the 
bulk of cases which can throw no light upon the law, but will 
increase the obscurity which now prevails in consequence of 
this very undigested mass. 

It is sheer demagogueism to charge expensive law with 
being a hardship to the poor ; it is no such thing. On the 
contrary, it contributes also to their advantage, for anything 
which enables the judges to proceed cautiously and with*full 
deliberation and circumspection tends to establish the law 
firmly and clearly, and thus prevents the necessity of legis- 
lation. In short, the burthen of paying for the law is borne 
by the rich for the benefit of all. If they are willing to assume 
this task, from whatever motive, though it were merely for the 
gratification of their passions, it surely ought to be received 
in good part by those who reap the benefit of it, and not 
invidiously made a taunt against their benefactors. 
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Art. III.— local COURTS OP RECORD.* 

TN nearly all the great commercial towns in the country 

there exist Ancient Courts of Record which for the most - 
part have cognizance of all causes of action, whatever the nature 
or the value of the subject matter may be, arising within the 
limits of the several places over which their jurisdiction extends. 
In these courts the mode of proceeding is similar to the mode 
of proceeding in the superior courts at Westminster, and the 
form of trial the same as that adopted at Nisi Prius. These 
local courts are, in short, models of the superior courts, and 
they afford to suitors resident within their jurisdiction the 
same remedies which the superior courts afford. The great 
advantage of these tribunals is that they offe^r a speedy satis- 
factory and economical mode of obtaining legal redress. The 
cost of proceedings is much less than the cost of proceedings 
in the superior courts ; in a large class of cases it is less than 
the cost of proceedings in the county courts. 

In many places owing to the inaction of the local authorities 
and other causes these courts have been suffered to fall into 
disrepute ; but wherever care has been taken to preserve them 
in an efficient state they are highly prized as institutions of 
great usefulness and value. 

It is the object of this paper to show that the best and 
simplest way to remove one defect which exists in our judicial 
system, is to adopt measures to have the various courts of 
record in the kingdom placed on a satisfactory footing. For 
the trial of great cases, the superior courts ; for the trial of small 
cases, the county courts, afford all reasonable facilities. But 
there is a large class of cases which cannot conveniently, or 
with advantage to the suitors, be tried in the county courts, and 

"^ By a recent statute the County Court is entitled to the style of aCoui*t 
of Record, but in this article the term Courts of Record is intended to apply 
to the ancient Courts of Record only. 
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which will not bear the expense of proceedings in the metro- 
politan courts. An infinite number of cases occur where the 
amount in dispute varies say, from £20 to £100. To the 
parties, these cases are often as important as greater cases are 
to persons who have larger means : yet however great their 
anxiety to obtain a legal decision they naturally hesitate to 
incur the expense of a Nisi Prius trial, which would no doubt 
be greater than the amount of the sum in dispute. This state 
of things really amounts to an indirect denial of justice. We 
cannot wonder that we hear complaints from all quarters of 
the want of some tribunal adapted for the trial of actions of 
this class. In the year 1853, when the representatives of the 
various mercantile associations throughout the kingdom met at 
Liverpool, they passed resolutions enlarging upon the " Want 
of a summary economical and authoritative mode of settling 
disputes arising out of the absence of permanent local tribu- 
nals." Since that time the same complaint has been reite- 
rated by the Chambers of Commerce in the chief mercantile 
towns. The papers read and the opinions expressed at the 
meeting of the Social Science Association held at Liverpool, 
in 1858, strongly support the same view. 

It seems then to be beyond question that the disadvantages 
of the present system are keenly felt, although no doubt 
much difference of opinion exists as to the remedy. To 
extend the jurisdiction of the county courts may appear 
to some to be the most desirable plan. But the extension 
of the jurisdiction of the county courts must not be regarded 
as a remedy for every grievance. To render the county 
courts available for the trial of cases of substantial importance 
it would be necessary not simply to extend their jurisdiction 
but to modify and alter their practice and procedure. The 
county courts were established for the recovery of small debts ; 
that object they have so admirably answered, that we are apt 
to think their process may be rendered equally available for 
any other purpose. But it must not be forgotten that the 
strenuous efforts which have been mad^ of late, to induce 
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suitors to try cases of more than minor importance in the 
county courts^ have been attended with partial success only. 
This does not arise from any prejudice in the minds of the 
legal profession; but the mercantile community themselves 
have a strong disinclination to hav0 any but trifling cases 
tried in the county courts. There is a feeling that a process 
framed expressly to faciUtate the recovery of small debts is 
not well adapted for deciding cases where substantial matters 
are in dispute. 

At the meeting of the Social Science Association in Edin- 
burgh there was an interesting discussion on the forms of legal 
procedure. Much was said then concerning the importance 
of having some means to ascertain before the trial what is 
really in controversy between the parties, so as to avoid all 
discussion and inquiry on the matters not in issue, and simplify 
the case for the decision of the court. In matters of trifling 
moment, where the dispute is necessarily of a very simple kind, 
no doubt justice is best administered without resorting to 
such a system. The county court provides no process for the 
development of the issue between the parties ; in some cases 
notice must be given if a defendant means to raise a particular 
defence, but no regular system of pleading is adopted ; and it 
is an advantage to the suitor who sues to recover a small debt 
to be freed from ail formality. But a very different system is 
required to enable a court to entertain and satisfactorily dispose 
of complicated disputes arising out of commercial transactions. 
In such cases to seek to rush into court without having the 
issue defined is like trying to unravel a skein without looking 
for the end of the thread. The absence of any regular system 
of pleading in the county courts renders them unsatisfactory 
tribunals in all cases which involve legal questions of import- 
ance. To engraft upon the summary process now adopted in 
the county courts, a more regular and deliberate mode of 
proceeding, would give rise to serious difEculties, and might 
endanger their eflSciency in small debt cases, which it is of 
primary importance to preserve. 
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The code of legal procedure contained In the common law 
procedure acts is one of excellence. To some of the local 
courts of record the provisions of these acts have been applied ; 
to all they may be applied by means of an Order in Council. 
Thus suitors in every part of the kingdom may be enabled to 
avail themselves, through the instrumentality of the local courts, 
of the best possible system of legal procedure. There is no 
need to make any great change, or to erect any new tribunals ; 
it is only necessary to render the existing courts a little more 
efficient, and remove some obstacles which retard their useful- 
ness. It is much better to seek to avail ourselves of estab- 
lished institutions than to endeavour to project and carry out 
new schemes. 

It would be out of place here, to dwell upon the benefits 
conferred by a carefully framed system of procedure in pre- 
venting surprise — affording necessary information to the parties 
before trial, defining the matters to be tried, raising points of 
law in a convenient form, and preventing unnecessary delay. 
But there is one advantage, by no means an unimportant one, 
which it may be well to mention. In a great number of cases 
the real object of legal proceedings is to bring about a settle- 
ment of the dispute. A vast number of writs are issued simply 
in order to lead by a little pressure, either to a compromise 
before trial, or to a reference to arbitration. The preliminary 
steps in a cause facilitate this, because a good system of pro- 
cedure tends to unravel the dispute. But where there is no 
system of pleading the dispute between the parties remains 
undefined to the last, each is in ignorance of the other's case, 
and up to the. very moment of trial they are as far from a 
settlement as they were at the commencement of the suit. It 
is conceived that the process of the local courts may with great 
advantage be rendered available in affording an economical 
method of putting cases in a train for compromise or arbitra- 
tion. Having mentioned the subject of arbitration, it may not 
be out of place to allude to a matter which is of great import- 
ance to suitors in the northern counties at least. There are 
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certain cases involving questions of account, or of a similar 
nature, which are quite unfit to be tried before a jury. They 
can only be decided by arbitration, and a judge at chambers 
has power to refer them to one of the masters of the superior 
courts. To suitors who reside in London this is a convenient 
method of disposing of such cases. But suitors who live, say 
in Northumberland, cannot afford to travel up to London and 
take their witnesses with them in order to attend the master. 
There is no oflScial person in the north of England to whom 
the judge has authority to refer the case. The alternative 
forced upon the parties is to refer the dispute to some unofficial 
person and pay him for his services. But in small cases this 
system entails a great burthen, and it is not right that parties 
should be driven away from the regular tribunals and be com- 
pelled to set up an unofficial tribunal entirely at their own cost. 
An attempt was made to remedy this inconvenience by giving 
a judge at chambers power to refer cases of this kind to the 
county court judges. This plan did not answer, but surely no 
difficulty would be experienced in providing means for referring 
such cases to the arbitration of the officers of the local courts 
of record. 

One of the best proofs of the utility of these courts is the 
high esteem in which they are held at those places where they 
have been maintained in a state of efficiency. The Tolsey 
Court at Bristol has always been associated with the commer- 
cial prosperity of the city. The Passage Court at Liverpool 
is one of the most popular tribunals in the kingdom ; it is held 
four times in the year for the trial of causes, and frequently 
not fewer than a hundred causes are entered for trial each time 
the court is held. Many of these cases are of great importance 
— altogether different from the class of cases which are tried 
in the county court. Even in London itself, where suitors 
have the advantage of ready access to the superior courts, the 
local court of record in the City is largely resorted to. In the 
year 1863, more than a thousand actions for sums exceeding 
£20 were brought in the Lord Mayor's Court in London. 
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With regard to the economy of the proceedings in the 
local courts of record one example must suffice. Judgment 
by default may be obtained in the Court of Record at 
Newcastle, in an action for £19, at a cost of £1 I6s. 4d. If 
an action is brought in the county court for the same sum, 
and the defendant does not appear, the costs amount to 
£2 I8s. ; more than half as much again as the costs in the local 
court of record.* It is right to state that this example has 
been selected as one in which comparison may be made greatly 
to the advantage of the local courts of record. Although in 
the majority of cases these courts are more economical than 
the county courts, it is not intended to assert that this is so in 
all cases. 

The question may be asked how is it that the local courts 
of record have been allowed in so many places to fall into 
comparative obscurity ? Various causes, some of which are 
difficult to trace, have contributed to this result. In some 
cases there is great difficulty in serving process beyond the 
limits of the place of jurisdiction, and the somewhat cumbrous 
proceeding of a bill of exceptions is in nearly all instances the 
only mode of having the ruling of the judge reviewed. In 
some places these courts have fallen into ill odour in conse- 
quence of suitors being suffered to recover costs in trifling and 
vexatious proceedings, and in some instances suitors have been 
greatly discouraged from resorting to them in consequence of 
the judges neglecting to hold the sittings with regularity. 

But these and many other matters of the same kind admit 
of easy remedy. If public attention were once directed to 
the importance of upholding the jurisdiction and increasing 
the efficiency of these ancient tribunals, they would undergo 
immediate improvement, and at once become fully adequate to 
answer the great object for which they were established, of 

* The sum named is the amount of costs m cases where the plaintiff in 
the county court conducts his case in person ; if an attorney is employed by 
the plaintiff, the defendant is liabk to pay costs to the amount of £3 13*. 
In reckoning these sums no allowance has been made for the costs of 
witnesses. 
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affording to the trading community a ready means of obtain- 
ing a settlement of disputes arising out of commercial transac- 
tions. It is with this aim in view that we have devoted the 
foregoing pages to the subject. 



Art. IV.— proposal FOR AMENDING THE 
LAW AFFECTING JURIES AND JURYMEN.* 

npRIAL by jury is so essential a part of the English con- 
-*- stitution, that any proposition to secure its efficiency may 
bid fair to obtain attention, especially if it aim rather at the 
curing proved abuses than the introduction of any new 
principle. 

Our system of trial by jurjp has grown up out of an institU' 
tion essentially different. For its best features we are. 
indebted little to positive legislation. Our statute law, 
indeed, upon this, as upon many other subjects, partakes very 
much of the character of patchwork^ disclosing a multitude of 
mendings, made from time to time, one over the other, on the 
occasion of the hour, with the avowed object of curing 
defects. If some of these have tended to improve the origi- 
nal institution, there are others whose tendencies are in the 
opposite direction. 

Trial by jury in this country in its origin consisted merely 
in twelve of the nearest neighbours of the litigants being 
impannelled, to compare their several testimony of what they 
themselves knew and believed of the matter in controversy ; 
delivering thereupon a verdict, **aye or no," on the issue 
raised. 

The foundation of this simple form of trial was, that in the 
visne or neighbourhood where any controversy arose, the 
truth could be at once ascertained, and ignorance of the 
facts of the case, on the part of those who were impannelled 

* A Paper read by Mr. Serjeant Pulling before the Jnriflprudence 
Department of the Social Science Association. 

VOL. XVIII. — NO. XXXVI. Q 
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from the district to try it, was, from a very early period, 
regarded with great suspicion. If, indeed, the matter was of 
such a public character that omnes de patria were presumed to 
know it, the " ignoramus " of the jury subjected them to an 
attamt."* Whilst this state of things lasted, and each juror 
came rather in the character of a witness than a judge, the 
chief desideratmn was that he should be the witness of truth, 
and his veredictum be founded on his honest belief. 

That the jury should be chosen from those who dwelt nearest 
to the place where the question was raoved,t was for ages 
treated as of the very essence of the institution of trial by jury. 
The articuli supernshartasX required the sheriff to put in in- 
quests and juries ^^ such as be next neighbours, most sufficient, 
and least suspicious ; " and a statute of 1360,§ reciting that jury 
pannels. were often arrayed of people ^^ procured" and "most far 
off," who had no knowledge of the deed whereof the inquest 
was taken, enforces the rule that such pannels shall be made 
deplus procheins gens qui ne sont suspectes ne procurez — a rule 
enforced by a number of subsequent statutes. || 

How gradually our modern system of trial by jury has 
grown up out of this very different institution, is told us in a 
series of statutes. To have the persons to serve on juries and 
"petty " assizes as well as those to serve on inquests, taken from 
the very hundred in which the controversy arose, was, while 
the practice lasted, deemed the privilege of the parties ; but 
in the same way as the leet or district inquest came into 
disuse, and the inquest of the whole county, or grand jury, 
succeeded to so many of its powers, the practice of impan- 
nelling on trials and assizes only those taken from the imme- 
diate district or hundred, was also gradually discontinued, so as 
first to be satisfied by retm*n of six of the twelve with that 



* 



Bracton, 290. Forsyth, History of Trial by Jury, 185. 
Co. Litt., 155, a. b. note. 
28 Edw. I., c. 9. 
34Edw.in., c. 4. 
See 42 Edw. III., c. 11. 
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qualification, then four, then two.* The dispensing with the 
necessity of having any of the jury from a particular hundred 
was only effected in 1705,t by a statute passed with the pro- 
fessed object merely of avoiding the *^ delay caused by the fre- 
quency of challenges to the array," &c. The law now directs 
the jury to be chosen from the "body of the county," and prac* 
tically they are on each occasion summoned from every part 
of the county. In the larger counties ^this prevents the 
influence of local prejudices. In Wales, and in some of the 
smaller English counties, such prejudices in the jury-box are 
not so well guarded against. If the venue in these instances 
were extended, so as to embrace three or more counties ; and 
courts, on the principle of the Central Criminal Courts 
established ; we should hear less of perverse verdicts caused by 
local prejudices, and the change thus effected would produce 
advantages also of another character. 

In the process of mending the ancient system of trial by jury, 
the qualification of jurymen has undergone a gradual change, 
with anything but a corresponding advantage to the public. 
The qualification for jurymen at conunon law was, that they 
should be boni et legates. What was the exact social position 
that would satisfy this requisition, we do not know ; but it 
seems' sufficiently clear, that by the "good men" called on to 
serve on juries was meant the most substantial inhabitants, 
and a property qualification was very early required. By a 
statute passed in 1285,| relating to juries and petit assizes, 
reciting that sheriffs and other officers were in the habit of 
summoning insufficient persons, " so that the assizes and juries 
pass many times by poor men, and the rich men abide at home, 
by reason of their bribes," it was enacted that none should 
pass on juries or assizes but such as could dispend 20«. by the 
year at the least — and if such assizes or juries were taken out of 

♦ See Gilb. History C. P, c. 8. Fort, de laudibus, leg. Angl, c. 25. 
35 Hen. YIII., c. 6. ; and 27 Eliz., c. 6. 
t 4 & 5 Anne, c. 16, s. 6. 
X Westminster 2, 13 Edw. I., st. 1, c. 38. 

Q 2 
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the shire^ none should pass in them but such as could dispend 
40^. by the year. 

The qualification for the office of juryman was altered from 
time to time with the avowed object of making it accord with 
the alteration in the value of money. Thus in 1415,* the 
qualification of a county juror was fixed at 40«. per annum, 
and in 1685,t at £4 per annum, whilst the prescribed qualifica- 
tion for jurymen in cities or boroughs was the ownership of 
£40 worth of property of any kind. J As the value of money 
decreased, the jurymen's qualification was from time to time 
raised. A statute of 1665§ raised it to £20 per annum, but 
this was only a temporary statute, and suffered to expire, a 
circumstance tending, according to Mr. Justice Blackstone,|| to 
" the great debasement of juries." 

This can hardly be disputed, for we have now indeed a 
standard of qualification for ordinary jurymen most materially 
lower than that formerly prescribed. 

If the standard of qualification prescribed by any of the 
old statutes already xeferred to were now observed, a jury- 
man's proper qualification would be, landed property worth 
£150 per annum, or personal property of at least £1,500 in 
value. At this day, though occasionally there are to be found 
on the common jury list the names of men of substance, it 
is clear that a very small proportion of those who now act as 
jurymen are assessed at even £100 a year. The qualification 
now prescribed by law for jurymen in ordinary cases, is the 
possession of freehold land of the value of £10 per annum, or 
leasehold of £20 per annima, or the occupation of a house, &c., 
assessed at £20.^ In Middlesex the assessment must be at 
£30,** but in Wales a qualification of two-thirds of the 
above suffices ;tt and in the City of London the qualification 
is the possession of property worth £100. It certainly will 
not be difficult to show that the various qualifications thus 

* 2 Hen. V., st. 2, c. 3. 11 3 Bl. Com. 362. 

t 27 EUz. c. 6. f 6 Geo. IV., c. 50, s. 1. 

t 23 Henry VIH., c. 13. *♦ 6 Geo. IV., c. 50. s. 42. 

§ 16 and 17 Car., c. 3. ft 6 Geo. IV., c. 50, s. 50. 
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prescribed at once include a very inferior class, and exclude 
those who by education and social position are peculiarly fitted 
to discharge the duties of jurymen. Thus, except in the 
City of London, all who are neither freeholders, leaseholders, 
or rated householders, are excluded. The jury-box is there- 
fore closed to the numerous class of persons of acknowledged 
social position, who, not coming under either of the above 
denominations, have an income derived from funded or joint 
stock property, or from the exercise of their own abilities in 
a hundred diflferent honourable callings. 

If persons from the latter class — say those qualified by the 
possession of an income of £100 a year — were included in the 
jurors' books it would be a very great improvement on our 
present jury system. There appear from the various returns 
to be now only about 300,000 names on the jurors' books, and 
of these it can hardly be said that one-tenth are returned as 
having incomes of £100 a year, whilst the whole number of 
persons in England and Wales possessed of the latter quali- 
fication, cannot be estimated at less than 800,000. I am 
indebted to Mr. Gribber, of the Inland Revenue Office, for a 
very valuable calculation as to the number of persons in 
England and Wales at this time possessed of £100 a year. 

The number so assessed under Schedule D, in respect 

of trades and professions, is officially returned at - 262,441 

And under the other Schedules, assuming the as- 
sessments to bear the same proportion as under 
Schedule D, and excluding those assumed to be in- 
cluded under that schedule, viz., Schedule A, in 
respect of lands, &c. 345,500 

Schedule C, in respect of dividends, &c. - - - 191,000 

Schedule E, in respect of offices, &c. - - - 29,892 

Total - 828,833 

Making every allowance for persons included in this esti- 
mate, who are now by law disqualified or exempt from serving 
on juries, or who are included in the 300,000 now in the 
jurors' books, the number thus qualified cannot be estimated 
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at less than VOO^OOO^ so that with those now legally qualified 
as jurymen, they would form a body of 1,000,000 persons 
among whom to divide the labours and duties of jurymen, 
making the labour of serving fall very lightly on all who are 
included. 

Whether or not any such improvement in the ordinary 
qualification of jurymen be made, the present regulations 
as to exemption from serving, seem to require amend- 
ment The existing regulations as to exemption tend greatly 
to deteriorate the order of jurymen, and to excuse, in a great 
degree, the most intelligent from serving at all. In the days 
when exemption from every kind of social obligation formed 
the subject of special privilege, the favoured grantees of the 
Crown easily rid themselves of the duty to serve on juries. 

By a series of provisions the exemption from serving on 
juries now extends to all the clergy and ministers of religion 
of any denomination; to barristers, attorneys, solicitors, 
proctors, and notaries ; to physicians, surgeons, apothecaries, 
and druggists; to officers in the Excise and Customs, and 
various other branches of the Civil Service ; to officers in the 
army and navy ; to licensed pilots, masters of vessels, and a 
host of others. 

The principle of privileged exemption from serving on 
juries is in itself bad, and is productive of much abuse. The 
duty of serving on juries is one of a very solemn obligation. 
It ought not to yield on every occasion to mere private con- 
venience. Of the large number of persons in England and 
Wales thus legally exempt, whose numbers appear in the last 
census to be upwards of 100,000, very £ew, indeed, really 
require for any just cause such a general exemption. Many 
are without any legitimate excuse for claiming it, and very 
few make their professional avocations an objection to their 
seekipg public offices, which directly bring honour or gain ; 
and none are, of course, exempt from attending as witnesses. 
Of those best entitled to consideration — the medical profession 
— some of the most eminent are, indeed, very frequently to be 
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found in the witness box. In France and Germany the 
exemption from serving on juries extends only to the 
ministers of religion.* In our own country it would seem 
that even clerks in orders were formerly not exempt from 
serving on juries, if seised of lands or tenements as lay 
fees.f Chartered exemptions from serving on juries were 
abolished in 1836 by the Municipal Corporation Reform Act 
(5 & 6 Wm. IV. c. 76, s. 123). 

It may be a serious question whether the Legislature might 
not also be called on to interfere with regard to exemptions con- 
ferred by statute, repealing the general exemption, except in 
the case of the clergy, judges, magistrates, &c., and substituting 
a special exemption on every occasion where there is a legitimate 
excuse for not attending, or at all events, requiring the person 
claiming a general exemption, to prove on the revision of the 
jurors* lists that he was really entitled to it. 

The law now excludes from the jurors' book all persons above 
the age of sixty. The disqualifying age for five centuries 
, before 1825 was seventy. Sir Robert Peel's Act, passed in 
that year, fixed it at sixty. "It is worthy of consideration 
whether this was a wise change; There are in this country 
a large number of intelligent and capable men, between 
sixty and seventy, who, with ample leisure, are peculiarly 
fitted to discharge the duties of jurymen ; such men rarely 
announce themselves as too old to fill offices of honour or 
profit, such as those of magistrate, mayor, alderman, &c., and 
to require them to share with their neighbours an important 
public duty for ^ few days or hours once in every three years 
can scarcely be deemed a hardship. 

Whatever privileges of exemption are allowed by law, it 
ought before all things to be a legal disqualification to a jury- 
man that his personal character is defective ; our law barely 
provides for a conviction for treason or felony being a disquali- 

* The Code ^Instruction Criminelle enumerates among those peculiarly 
qualified for Jurymen, the Doctors and Licentiates of the Faculties of Law, 
Medicine, Science and Belles Lettres, &c., liv. 2, ch. v., tit. 2, sect. 1. s, 382. 

t See F. N. B. 166. Reg. Brev., 170. 
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fication,* but it is only just to the community, to those whose 
cases have to be tried, and to those who have to serve as jury- 
men that the jurors' book should be purged of all who are 
tainted with the imputation of crime or fraud. I would suggest 
for this purpose that a conviction of any criminal offence, or 
of any fraud should, de factOy disqualify for the office of 
juryman for ten years afterwards — not only ought the fact of 
such conviction to be a disqualification, but I would make it an 
indictable offence for a person so convicted to act as a juryman 
within the prescribed time. 

The existing regulations as to special juries next deserve 
consideration. The statute of Edward L, already referred 
to, fixed the qualification of those who were to pass on juries 
and assizes taken out of the county at double that prescribed 
for ordinary jurymen : and the judges at Westminster, from a 
very early period, seemed to have exercised the power of 
ordering the sheriff to produce the freeholders' book so that 
the secondary might strike a special jury from those who were 
entered in that book. Special juries were thus struck in 
all cases of trials at Bar; but from an Act of 1730 (3 Geo. IL, 
cap. 25, s. 13) it seems doubtful whether a special jury could 
then have been ordered in other cases. This act authorises 
special juries on trials at Nisi Prius, and after a variety of 
provisions on the subject it was directed by the Jury Act of 1825 
(6 Geo. IV., c. 50, s..31), that separate lists should be made 
in the sheriff^s office of those who are described in the jurors' 
book as " esquires or persons of higher degree, bankers or 
merchants," and those persons were to serve on special juries 
when required. It was recently pointed out by Mr. Justice 
Willes that there is no provision in the Act of 1825 exempting 
those who are on the special jury lists from serving as common 
jurymen, but in practice they are exempted ; and the result is 
that any person who can get himself described in the jurors' 
book in the manner specified, though in reality a mere tenant 
farmer, or retail dealer, gets on the special jury list and 

* 6 Geo. IV., c. 50, s. 3. 
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practically obtains exemption from the ordinary business of a 
juryman. Remarkable instances of the abuse of this system 
have been occasionally pointed out; pawnbrokers and dealers 
in coal, wine, spirits, and potatoes, under the name of 
esquires or merchants, being placed on the lists of special jury- 
men. By a return made in 1853, it appears that in the county of 
Kent a larger number of persons were returned on the special 
jury list than there were left to act as common jurymen. 

This is a great evil. If the jurors' book were reformed in 
the manner already suggested, special juries would be less 
frequently demanded, and, perhaps, very rarely, if those 
who required a special jury had at once to deposit the amount 
of the expenses. It would be well, however, if a more 
reliable qualification were prescribed for persons acting as 
special jurymen, when a special jury is required. Whether 
this qualification should consist in the possession of a given 
amount of property, or the holding a recognised jposition, 
may be a question. 

This question of the qualification of jurymen and the dis- 
inclination of the majority of persons to serve, suggests the 
consideration whether a proper allowance ought not to be 
made for their services. In ordinary civil cases, common 
jurymen have for several centuries been allowed a fee of 
%d. a head for each cause tried, and in the local courts of the 
City of London the fee is in some cases 4:d, a cause, and in 
others only 2rf., but in special jury cases, an allowance has 
long been allowed to each juryman of one guinea per cause : 
that amount was fixed by an Act (24 Geo. II., c. 18, s. 2), 
to check the " great and extravagant fees paid to jurymen." 
The making an allowance to special jurymen and none to 
ordinary jurymen, is a gross inconsistency. It can scarcely 
be contended that a proper allowance ought not to be made to 
jurymen in all civil cases ; but there is really no just reason 
why the allowance should not also be made in criminal cases» 
Undet the present regulations, the costs of criminal pro*- 
secutions fall on the public : and whilst ample allowance is 
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made to prosecutors and witnesses^ jurymen are really left 
without any recompense^ either for loss of time or travelling 
expenses. This is an injustice which ought to be rectified. 

By establishing a fixed scale of allowance for jurymen in 
attendance, either in our civil or criminal courts, very little 
would be added to the actual cost of each case ; and the 
reform would secure more punctual attendance and encourage 
a better class of jurymen. From the fees payable by the 
suitors and the fines for non-attendance, a fund might be 
'formed, which, with the amount to be allowed under the head 
of costs of prosecutions, would suffice to meet the claims of 
each juryman in attendance, and no injustice be done to any 
one. The fees payable by the suitors in civil causes, should be 
collected as under the County Courts Act, on entering the cause 
for trial, and double fees should be required in all cases tried 
elsewhere than in the county where the cause of action arose, 
or the parties resided, and a fixed extra payment required 
when a special jury was demanded. 

The two important questions of qualification for jurymen, 
and a system of remuneration for their services, being thus 
disposed of, the next desideratum is a proper system of "regis- 
tration of jurymen." Without this any other reform would be 
of no use. 

In old times it was the business of the sheriff to select 
whom he thought best to serve on juries and inquests ; and 
though the Legislature prescribed penalties against sheriffs and 
bailiffs and their officers for unfair dealing in making the 
selection ; and a number of clumsy contrivances are fur* 
nished by challenges to the array, &c., where the sheriff was 
personally interested in the case to be tried ; yet it was only 
at the beginning of the last century that authentic lists of 
those who were qualified to serve as jurymen were made* 
By the laws now in force* the clerk of the peace is required 
in July every year to issue precepts to the parish officers to 
make out lists of persons qualified as juifors, on or before the 
♦ 6 Geo. IV., c* 50, s. 35 ; 26 & 26 Vict., c. 107. 
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1st September. The lists so made out are placed on the 
church doors for three successive Sundays, and being signed 
by the justices at petty session, become the "jurors' book" 
for the year ensuing. Though power is given by law for the 
justices, at the instance of any person complaining, to rectify 
the lists by inserting names improperly omitted, or striking 
oijt others, such corrections are rarely made ; and of those 
now legally qualified to serve on juries, it is to be feared 
many are from favour or carelessness omitted altogether from 
the lists. 

The short remedy for the present defective state of the 
jurors' lists is to assimilate the procedure with respect to their 
revision, &c,, to that prescribed in the case of the voters' lists. 
The overseers should every year be required to make out a 
list of all persons residing in the parish, whom they believed 
duly qualified as jurymen, describing in separate columns the 
nature of their qualification,, and whether objected to, or 
exempt from serving, and any one on the list should be entitled 
to object to its incompleteness or inaccuracy. 

The revising barrister should, of course, be invested with 
power to summon all necessary parties before him, and to 
enforce penalties for giving false information, or in the 
case of oflScials for any neglect of duty. In the revi- 
sion of the lists he should strike out the names of all 
persons not appearing to be properly qualified or who 
were found to be disqualified on the ground of age, or 
conviction of crime or fraud, or who were exempt gene-* 
rally, or for a limited period by reason of having already 
served. The register should also show in separate columns 
which of those in the list are qualified by law to serve on 
the grand jury and as special jurymen. 

The register of jurors thus settled by the revising bar- 
rister should be forwarded to the clerk of the peace, or the 
town clerk in the case of borough lists, and printed, and copies 
sold under regulations similar to those which have been made 
as to the register of voters. 
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It remains to consider the subject of the attendance of jury- 
men. At present the selection of those serving in any depart- 
ment rests with the sheriff, the number required only being 
fixed by the precepts issued previous to the holding the 
various courts and assises, &c. Great complaints are now 
made of the mode in which this is effected. Many are said to 
be unfairly excused ; others to be vexatiously summoned over 
and over again. 

No one who is familiar with the proceedings of our courts 
can forget the scramble that occurs to get a jury together, 
when the business of the courts commences, the waste of 
time and confusion in disposing of questions whether those 
who do not attend shall be fined, and the general dis- 
satisfaction that is occasioned. In France, all the persons 
summoned to attend as jurymen are required to be at their 
post as their names are read over, at the commencement of 
the business of the court, and to remain there until formally 
discharged, under a penalty increasing in amount according to 
the number of defaults that are made,* and the default is made 
a positive obstacle to the defaulter's being admitted to any judi- 
cial or administrative offices. If a proper system of rotation were 
established among those liable to serve as jurymen, and the rule 
uniformly enforced that every juryman summoned would be 
subject to a certain penalty, there would be far less complaints 
made on behalf of the public or individual jurymen. A 
simple plan would be to have the rota of serving settled by 
the revising barrister at the time of revision, and that the 
sheriff should summon the required number of jurymen 
according to such rota. Those who, being summoned, should 
not shew lawful excuse for non-attendance,* or duly attend at a 
place appointed near the court for that purpose, an hour before 
the sitting of the court, should be subject to penalties, to be 
increased in case of a second default. If these penalties were 
to go into a fiind for the remuneration of jurors, and each 
luryman in attendance paid according to the scale of allow- 

* See Oode €PInsirtiction Criminelle, liv. 2, tit. 2, s. 896. 
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ance fixed by the judges, punctuality in attendance would, no 
doubt, be the rule. 

Each juryman, having duly attended to his duties, should be 
entitled to a certificate of having served, and to have his 
name entered on the register of jurors as exempt for a 
fixed period afterwards. 

A matter of inferior importance to few of those we have 
already considered, is that of the accommodation provided 
for the personal comfort of the juryman when attending in 
discharge of his duty. Jurymen at this day, as in the time 
when an attaint was ever held in terrorem over them, are treated 
systenaatically with a species of harshness, and occasionally as 
requiring coercion if not torture to bring them to their duty. 
Bad as is the accommodation in most of our courts for judges, 
counsel, and solicitors, there is simply none for the poor jury- 
man either waiting his turn to be called into the box, or locked 
up to consider the verdict. This is a matter urgently deserving 
attention. If the personal comfort of the jurymen were more 
cared for, we should have fewer complaints of the hardship of 
having to attend, and less delays and inconveniences caused by 
the absence of those whose presence is essential to the adminis- 
tration of justice. 

Any proposition for a reform of our institution of trial by 
jury would be iacomplete which omitted to notice the vexed 
question of the utility of the grand jury in criminal cases. 
The grand jury has always formed an important part of the 
whole system of trial by jury. To abolish grand juries would be 
to introduce a very serious if not a very dangerous innovation. 
It may be that in nine cases out of ten, the exercise of the 
functions of the grand jury in criminal trials may be productive 
of nothing but delay, that in some cases the ends of justice 
may be defeated by the grand jury neutralising in secret con- 
clave, and for reasons altogether suppressed, proceedings legally 
taken in open court ; and it has been urged that in all cases 
where a full preliminary investigation has already taken place 
before a competent magistrate, the re-opening the case in the 
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grand jury room should be prohibited. But even to this pro- 
position there are objections. 

In England we shall ever be reluctant to deprive a person 
accused of crime of any just protection which the law can 
afford him, and to drive him to stand at the bar of a criminal 
court on the commitment of a single magistrate, when by a more 
careful investigation by the grand jury the judgment of the 
committing magistrate may be found altogether erroneous. 

Can no middle course be adopted? If the option were 
given to every person committed for trial by a magistrate to 
have the accusation against him re-opened by the grand jury, 
or be tried on the case as presented by the committing qiagis- 
trate, the result would probably be that very few would 
demand such an intermediate investigation. I would propose 
that when the accused did not, on being committed for trial, 
or a certain time before trial, expressly demand that his case 
should be presented to the grand jury, the case should pro- 
ceed as if a true bill had been found, but otherwise the pro- 
ceedings be as at present. Where, however, in consequence 
of the demand of the accused, the intervention of the grand 
jury should be required, the prosecutor and prisoner should be 
entitled to the assistance of counsel and attorney, in that as in 
every other stage of the case. 

To sum up shortly these various suggestions. I would 
propose — 

First. — That the jurors' book should contain the names of 
all persons possessed of £100 a year from any source, in 
addition to, or to the exclusion of £20 householders ; and 
that the law as to disqualification and exemption should be 
amended. 

Secondly. — That orders for trials by special juries should 
be less frequently made. 

Thirdly. — That an allowance after a fixed rate should be 
made to jurymen In all cases, and better provision made for 
their personal comfort when attending in discharge of their 
duties. 
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Fourthly. — ^That there should be a more perfect system of 
registration of jurors and revision of the lists. 

Fifthly. — That improvements should be made in the mode of 
compelling the attendance of jurymen, and dividing the labour 
among them. 

Sixthly. — That an option should be given in certain cases 
to persons committed for trial on a criminal charge, to take 
their trial without the intervention of the grand jury. 

With these improvements I believe that our time-honoured 
institution of trial by jury would be freed from many abuses 
which time has introduced, and the office of juryman become 
one, the duties of which, instead of being avoided by all 
who have an excuse for exemption, would be cheerfully 
undertaken by every good citizen. 



Art. v.— presumptive PROOF.— THE CASE OF 

MULLER. 

The Official Shorthand-writers^ Notes of the Case of Franz 
Muller. Printed by the Corporation of the City of London. 

rilHERE is nothing in the whole range of the law, of such 
•*• deep practical every-day importance as the notes and 
principles of evidence. It is not too much to say that upon 
them depends the safety of our property, our liberty, our lives. 
Any case, therefore, in which it is supposed, or even suspected, 
that these rules and principles have been departed from or 
disregarded, or that new rules and principles have been laid 
down, especially in a capital case — in which, there being no 
court of criminal appeal, an error is irreversible — must be of 
immense and permanent interest. Such cases, whatever the 
opinion which may be arrived at, have, indeed, a double bearing 
upon the question of the necessity of a tribunal of criminal 
appeal, as well as upon the rules and principles of the law of 
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evidence. And the two subjects are, indeed, intimately con- 
nected ; because in criminal cases — which, as Gribbon long ago 
pointed out, are so much more simple in their nature than most 
cases — any error of law is likely to be one of procedure, and is 
most likely to be an error either as to the admissibility or 
sufficiency of the evidence. 

At first sight, indeed, it may appear to partake of the nature 
of paradox that the sufficiency of evidence should ever be 
matter of law: as it appears to be a mere question of fact. 
And Mr. Hare, in the Preface to his ** Treatise on the Law of 
Discovery," notices it as a species of paradox. But in truth, 
when closely looked at, it is not so ; and all the rules and 
principles of evidence, whether as to the admissibility or 
sufficiency are directed to one common object, and are founded 
upon one common principle. The object as laid down by our 
greatest judges and jurists is to prevent the jury who are 
judges of the fact from being influenced by evidence which is 
not properly reliable in its nature ; or which is not properly 
adequate in amount. The principle is — that either the nature 
or the amount of evidence is a matter which must necessarily 
have reference to experience : and that the judges having a 
long and varied experience, and having moreover the advan- 
tage of the experience of their predecessors in former ages 
handed down either by professional tradition, or in treatises 
and cases, are fitted to guide the judgment of the jury even on 
matters of evidence : whether or not there are any positive 
rules laid down by law. When there are such positive rules — 
which for the most part are rather exclusive than otherwise — 
they are founded upon this experience. And with absence 
of such positive rules there is the more need for the guidance 
which in the way of direction judicial experience can supply. 
The rules of evidence no doubt are for the most part exclusive: 
that is exclude certain kinds of evidence — hearsay, oral evi- 
dence of writing, and the like. But they are based upon the 
experience that such evidence in most cases is not safe and 
reliable. 
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So what may be called, perhaps, by way of distinction, the 
quantitative rules of evidence, necessarily in their nature less 
direct, positive, or definite, are equally derived from expe- 
rience, which has taught the judges that in most cases such 
and such a species or amount of evidence is or is not reliable. 
This is the theory of what is called presumptive or circum- 
stantial evidence, which rests upon what is called the doctrine 
of probabilities, and may be found analysed or expounded in 
metaphysical writers of the most opposite opinions, such as 
But lerand Hume.* Both, and all, concur in this, that the basis 
of probability is experience,, and they and all legal writers 
agree that the basis of presumptive proof is probability. As, 
therefore, the suflSciency of presmnptive proof is a matter of 
experience, and judges who have passed all their lives in 
judicial business are best fitted to judge if any given amount 
of evidence is sufiicient to enable the jury to form a judgment 
of guilt, the suflSciency of evidence in criminal or in civil cases is 
always a matter of law ; and although it is true that the cir- 
cumstances of each case may mor6 or less vary, yet it is also 
true, that by long experience the sufiiciency of particular 
classes of facts or species of evidence has been so far attested, 
that the judges and text writers are able to lay down as law, 
that such and such a species or amount of evidence is or is not 
sufiicient in law to enable a jury to find a verdict of guilty if 
they are satisfied by it, or, in other words, that they may be 
reasonably satisfied by it or may not. 

Thus, for instance, as to the fact that the accused, in a case 
of robbery, is found in recent possession of part of the plunder, 
it is so common a case that experience long ago laid down its 

* " As the evidence derived from witnesses and human testimony is founded 
on past experience, so it varies with the experience, and is regarded either as 
a proof or probability, according as the conjunction with any particular kind 
of report and any kind of object has been found to be constant or variable. 
There are a number of circumstances to be taken into consideration in all 
judgments of this kind, and the ultimate standard is always derived from 
experience." — Essay on Miracles. So in Butler's " Analogy" it is pointed out, 
that presumptions or probabilities are secured from experience. These 
great writers, wMle arriving at widely different results, agree on this 
principle. 

TOL. XVIII. — NO. XXXYI. R 
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value. Lord Hale says, in a passage which was almost held 
up to scorn on the trial of this case : — 

" In some cases presumptive evidences go far to prove a person 
guilty, though there be no express proof of the fact to be committed 
by him : but then it must be very warily pressed, for it is better five 
guilty persons should escape unpunished than one innocent person 
should die. If a horse be stolen from A, and the same day B be 
found upon him, it is a strong presumption that B stole him ; yet I do 
remember before a very learned and wary judge, in such an instance, B 
was condemned and executed at Oxford assizes ; and yet within two 
assizes after, C was apprehended for another robbery and convicted ; 
and, upon his judgment and execution, — confessed he was the man 
that stole the horse, and being closely pursued, desired B, a stranger, 
to walk his horse for him while he turned aside upon a necessary 
occasion and escaped; and B was apprehended with the horse and 
died innocently. 

"I would never convict any person for stealing goods merely 
because he would not give an account of how he came by them, 
unless there were due proof made that a felony was committed of 
these goods." — {Hale's Pleas of the CrowUy ii. 289.) 

Here, it will be seen, Lord Hale lays it down, that in cases 
of robbery the mere -fact of recent possession is not per se 
sufficient; for he says that it "goes far" to prove guilt, which 
is as good as saying that it does not go far enough ; and he 
makes this clear by adding cautions derived from experience. 
And since his time succeeding writers have laid it down in 
eiFect, that if the accused give an account which is not on the 
face of it utterly improbable or irrational, it is not for him to 
prove it to be true, for, as in the case put by Lord Hale, it is 
obvious that this he may not be able to do, but for the pro- 
secution to prove it to be untrue. This doctrine is clearly 
deducible from the case cited by Lord Hale. The error there 
lay in putting it upon the prisoner to prove his account to be 
true, which he could not possibly do, for of course the real 
robber would not be likely to come forward and confess his 
crime. The very force and effect of recent possession is in 
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the probability that a person so recently In possession ia the 
criminal. But it is obvious, that if there were any one pre- 
viously in possession, the probability or presumption is infinitely 
stronger that the person previously in possession is the 
criminal, and if so, then it is not likely that he will come for- 
ward; and as our law does not allow the accused to be 
examined, it would be idle to put it upon him to prove his 
account to be true. Whether it is likely to be true, or is so 
unlikely to be true as to be wholly irrational, must more or less 
depend, no doubt, upon the other circumstances of the case, if 
any, pointing to guilt. But it is a gr^at cardinal principle 
well established, that recent possession per se is not sufficient 
proof of guilt, and tl^ere is no reported case in which it has 
been held jo^r se sufficient in any case except robbery or burglary, 
for in the only reported case in which it was admitted in any 
other crime — as arson* — it is expressly stated that it was 
admitted, " there being other evidence ;" and upon the nature 
of the other evidence it always depends — at all events in cases 
other than mere robbery or larceny — whether it is sufficient. 

The other evidence will almost always be what is called 
" circumstantial," or probable : and presumptive. And that 
species of evidence of course from its nature must vary more or 
less in each case. It is not possible to lay down precise 
positive rules as to the sufficiency of the evidence in each case ; 
but it is possible to lay down general principles or rules : and 
the law does lay them down, and lay them down most rigidly 
and jealously. And there is no species of evidence which 
requires to be more rigidly and jealously guarded — so far as it 
is possible — by rules or principles : for the very reason that, 
necessarily in its nature, it rests upon opinion, and is more or 
less arbitrary. Now the law has laid down this great general 
principle as to proof which is circumstantial in criminal cases ; 
viz., that all the facts and circumstances whence guilt is to be 
inferred, must be proved clearly and positively ; by the most 

* A case in East's Pleas of the Crown. 

R 2 
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clear and cogent proof. And especially in cases capital, as all 
cases of felony once were. 

Thus the twelve judges in a capital case solemnly laid it 
down — particularly as to cases criminal and capital : — 

" In the construction of statutes which take away the benefit of 
clergy, the law requires that the fact laid in the indictment should be 
strictly proved.* And in *an indictment for a capital offence, it is 
incumbent on the prosecutor to prove every circumstance which is 
necessary to bring it within the range of the law — ^not only by clear, 
precise, and exact evidence, but by the best evidence that is 
possible to be produced." 

In that case, therefore, there being — 

" No express direct evidence of the fact necessary to constitute the 
capital offence, but circumstantial evidence only — ^it was deemed 
defective, for there was a possibility from anything that had been 
given in evidence to the contrary, that the prisoner might have gone 
through all the rest of the fraud, and have avoided the act in question, 
especially as he probably knew that the taking of the oath was a 
capital offence ; and the point where the proof was defective was 
the very point on which his guilt or innocence (i.e., in the capital 
charge) depended, f That case really remarkably resembles the pre- 
sent, since in both there was ample proof of an offence but npt 
sufficiently satisfactory proof of the act which constituted the capital 
offence. And the court told the jury that if they were satisfied that 
the act was committed by the prisoner they might find him guilty, 
but that as that fact was not clearly proved they ought to acquit him 
And they did so." 

This doctrine was abundantly confirmed in that which may 
be called the leading case on the subject of presumptive proof :$ 
although that was a case merely of libel, and was in substance 
civil rather than criminal ; and moreover the precise question 
was only a collateral one of venue. 

** No one can doubt that presumptions may be made in criminal as 

* Pike's Case, 1 Leacb Cro. Cm., 358. 

t Brady's Case, 1 Leach, Cro. Cas., 370. 

{ Bailey, J., The King v. Burdett, 4 B. & Aid., 149. 
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well as in civil cases. If a theft has been committed, and shortly 
afterwards the property is found in the possession of a person who can 
give no account of it, it is presumed that he is the thief ; and so in 
other criminal cases. But the question always is — whether there 
are sufficient premises to warrant the presumption. 

^' The presumptions arising from these proofs should no doubt^ and 
especially in cases of great magnitude, be duly and carefully weighed. 
And these presumptions are either weaker or stronger, according 
as the party has, or is reasonably supposed to have, it in his power 
to produce other evidence to rebut or weaken them, in case the fact 
so presumed be not true.* 

'^ Where presumption is attempted to be raised, as to the corpus 
delicti^ it ought to be strong and cogent."f «. 

This case is of the more interest upon the present occasion^ 
because it was the case on which Lord Tenterden went furthest 
in extending the doctrine of presumptive proof ; and in which, 
if anywhere, he uttered the opinion which the Lord Chief Baron 
professed to quote — but so grievously misquoted — in the case 
of Muller: — 

" A presumption of any fact is properly an inferring of that fact 
from other facts that are known. A fact must not be inferred 
without premises that will warrant the inference ; but if no fact 
could be so ascertained, by inference, very few offenders could be 
brought to punishment. In a great portion of trials, as they occur in 
practice, no direct proof that the party accused actually committed 
the crime is or can be given. The man who is charged with theft is 
rarely seen to break the house or take the goods ; and in cases of 
murder, it rarely happens that the eye of any witness sees the fatal 
blow struck, or the poisonous ingredients poured into the cup. In 
drawing an inference or conclusion from facts proved, regard must 
be always had to the nature of the particular case and the facility 
that appears to be afforded either of explanation or contradiction. 
No person is to be required to explain or contradict until enough has 
been proved to warrant a reasonable and just conclusion against him 

♦ Holroyd, J., ibid, 138. f Best, J., ibid, 123. 
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in the absence of explanation or contradiction ; but when such proof 
has been given, and the nature of the case is such as to admit of 
explanation or contradiction, if the conclusion to which the proof 
tends be untrue, and the accused offers no explanation or contradic- 
tion, can human reason do otherwise than adopt the conclusion to 
which the proof tends T The premise! may lead more or less strongly 
to the conclusion ; and care must be ti^ken not to draw the conclusion 
hastily. But in matters that regard the conduct of men, the 
certainty of mathematical demonstration cannot be required or 
expected. And it is one of the peculiar advantages of our juris- 
prudence, that in the conclusion to be drawn by the unanimous judg- 
ment and conscience of twelve men conversant with the affairs and 
business of life, and who know that where reasonable doubt is enter- 
tained, it is their duty to acquit.* The care of life, though perhaps 
' not a good logical reason for a distinction, is, undoubtedly, a ground 
for the utmost caution."t 

It will be seen that here Lord Tenterden, although he 
carried the doctrine of presumptive proof further than any 
other judge at that time, never laid down the monstrous doc- 
trine that jurors might convict persons upon such an amount 
of proof as they would act upon in the common affairs of life, 
in which, it is notorious, men daily act, and necessarily act, 
without any proof at all. But he gave it as the reason why 
presumptive proof might be admitted — first, that the facts from 
which the presumption is to be raised must be clearly proved ; 
and next, that in applying the proof, the jury will have the 
benefit of their practical knowledge of the affairs of life. And, 
all through, he assumes the most careful and judicial scrutiny 
of the evidence of the facts from which the presumption is to 
be drawn. 

In the exercise of this judgment^ it is manifest that as so 
much necessarily rests upon opinion, which is arbitrary, it is 
essential that the jury should be unprejudiced. And hence, 

* Abbott, C. J., The King v. Burdett, in Bamewell and Alderson's Report, 
t Ibid, p. 174. 
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judges have, especially in criminal cases, always most carefully 
and solemnly warned the jury against aH preconceived im- 
pressions. In the memorable case of the Perreaus, who were 
convicted and executed in 1775 for forgery, and whose case 
excited an immense sensation in the country, a woman named 
Rudd was tried while they were still lying under sentence for 
the same offence, and Mr. Justice Aston took occasion to say : — 

** I hope and trust the facts will be tried without the least attention 
to, or even a remembrance of, any one matter or thing whatever 
which has made its appearance in print." * 

Let us now see how far these principles and rules were 
observed and adhered to in the case of Muller. It was a case 
eminently, on all accounts, one which required their most careful 
and circumspect application. There never was a case on 
which the facts said to have been proved were, if proved, so 
conclusive of guilt. On the other hand, there never was a 
case in which, from the peculiar circumstances, there was more 
reason to be "wary," as Lord Hale would express it, in watching 
and scrutinising the proof of those facts. There never was a 
case apparently . more simple in its elements, nor in reality 
more calculated to illustrate the above rules and principles. 
There were three great points or heads of evidence perfectly 
distinct. 1. That he had possession of the watch and chain. 

2. That he had a hat said to have been the murdered man's. 

3. That the hat left behind in the carriage was said to be his. 
Now it is manifest that, as already shown as a matter of law, 
the first fact — which was the only one beyond a doubt — was 
not, per se, sufficient. It is as manifest that the addition of the 
second fact — if proved to be a fact — would make it sufficient. 
And it is equally manifest that the third fact — if proved to be 
a fact — ^would be, per se^ sufficient. It results, therefore, that 
the whole stress of the case lay in the proof — the clear, positive 
proof of one or other of these two latter " facts," especially of 
the third, which would be conclusive. 

* Rudd's Case, 1 Leach, Cro. Cas. 150. 
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Now, it unfortunately happened that although the infor- 
mation upon which the accused was arrested was, almost 
from the first, in possession of the persons who gave it, they 
delayed giving it for a week or ten days, until he had departed 
for America, and that thus the depositions were made here 
in his absence, and without the possibility of any cross- 
examination or explanation or answer upon his part ; and that 
these depositions were not only published in his absence, but 
commented upon and discussed ty the whole press of the 
country. This was the more unfortunate, because the murder 
was one which had caused unusual public alarm and excite- 
ment, and because, as already observed from the nature of the 
facts sworn to, if true, there could be no doubt of his guilt. 
Unhappily for the chance of a fair trial, it was assumed that 
this ex parte proof, without the tests of cross-examination or 
explanation, was conclusive of those facts ; that is, conclusive 
of the guilt of the accused. And from that moment, down to 
the moment of his trial, the truth of those facts was assumed. 
The result was, that the case realised thoroughly the descrip- 
tion given by a thoughtful and learned writer of cases tried 
under the influence of popular clamour. 

^' The case may have attracted much public attention, and a strong 
popular feeling may prevail agaicst the supposed criminal. And 
here the occasional misconduct of the public press must not be over- 
looked. When facts come to light indicai;iDg the probable com- 
mission of some crime conspicuous for its peculiarity or atrocity, 
the press of this country too oflen forgets the honourable position it 
ought to occupy, and the fearful responsibility consequent on the 
abuse of its power. Under colour of a horror of the crime, a course 
is taken calculated to deprive of all chance of a fair trial the 
unfortunate individual suspected of it. For weeks or months pre- 
vious, his conduct and character were made the continual subject 
of condemnatory discussion in the public prints. Circumstantial 
descriptions of the way in which the crime was committed, &c." * 

* Best's Treatise on the Law of Evidence. 
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We need not pursue the passage, it is neither more nor less 
than a precise description of the course pursued by the press 
upon that occasion. We shall not be supposed likely to take 
too severe a view of the errors of the press, or too narrow a 
view of its province or functions. It was our pleasure, upon a 
recent occasion,* to vindicate its privileges and dilate upon the 
importance of the right of free discussion, and we did so with 
special reference to the case of a trial for murder, after the 
verdict. But it never entered into our heads to dream of any- 
thing so horrible as the idea of hounding on a whole nation to 
vengance against a party suspected and accused before his trial. 
We could not have supposed it possible that the press could 
so far forget what was due to justice, so far trample upon and 
outrage its most sacred duties, as we shall show the press did 
upon this occasion. And we consider it due, not only to the 
interests of justice, but of the press, to protest most solemnly, 
as members both of the professions of Kterature and of law, 
against this, which we regard as so fearful an abuse of the one, 
and so terrible an outrage upon the other. And we feel our- 
selves called upon all the more to do so, and we know that we 
are supported by the opinion and feeling of some of the most 
eminent in the profession in doing so, because the bench on 
this occasion failed to do so, and not only so, but approved of 
what it was bound indignantly to denounce. 

We have said that the facts were assumed against the 
accused, and we will quote it from the columns of the daily 
press itself. Thus the Morning Star discussed — with evident 
satisfaction — the course taken by the press on the occasion : — 

** That which caused the natural resentment of the English people, 
was the cold-blooded nature of the murder. It was a new develop- 
ment of the science of homicide. Men had thought themselves safe 
when travelling through London in the public vehicles, but here 
was an old man who had gone to dine with his relatives on a 
Saturday afternoon, dreaming of no danger or harm, slain on his 

* yide the article in No. XXXV. on the Law of Libel as applied to 
Public Discussion. 



250 Presumptive Proof. — The Case of Muller. 

brief journey from one suburb of the city to another. Nor did the 
popular horror of the crime arise merely from that fact : it wa3 
more because of the terrible swiftness with which the act had been 
done, which stamped it at once on the public mind as an appalling 
deed which loudly called for justice. The public interest has never 
wavered from the moment the first clue was found to the supposed 
murderer in the little cardbox, which had been given as a toy to a 
child, by the man whose hands were believed to be stained with 
blood, down to the last day of his span of life, for it would be vain 
to disguise the fact that the feeling of hatred for the crime, inspired 
a desire for justice on the criminal which only his execution could 
satisfy. The vast majority of the community were satisfied of 
Muller's guilt, nor is it wonderful that such should be the case. 
The proof laid before the jury in ita general features left little room 
for doubt, and the mass of the people have no time to go into the 
minutiae of evidence, which in the minds of many led then! to 
entertain doubts. Some simple but convincing facts had got 
engrained into the public mind which nothing could shake or 
eradicate. They believed implicity that the hat found in the rail- 
way carriage had been proved, without a shadow of a doubt, to be 
Muller's hat ; they believed that the hat found in his possession at 
the time of his apprehension, was Mr. Briggs^ hat, and then no one 
disputed the fact that the chain which was exchanged in Cheapside, 
and the watch found upon the prisoner, were those of the murdered 
gentleman." 

Of course, taking the two former, or indeed the first of 
these ^' facts" to be facts, there could be no doubt at all. But 
whether they were facts, and especially whether the first so 
called fact was so of not, was the very question to be tried. 
And yet it was assumed against the prisoner from the first, 
and having been assumed, no proof could be listened to 
against it. 

Now we think that it will be at once allowed, that there 
never came to the bar a prisoner who stood in more fearful 
peril of not having a fair and impartial trial. His guilt, 
indeed, had been so long assumed that the counsel for the 
prosecution really seemed to feel that they were relieved from 
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the usual requirements of legal proof. The two points upon 
which proof was required, as already shown, were as to the 
two hats. And as to both, the evidence for the prosecution 
rather partook of the character of such formal proof as might 
serve to justify a foregone conclusion of guilt, than such sub- 
stantial proof as would ordinarily satisfy a jury in a criminal 
case, of the truth of the facts to be proved. Thus, as to the 
prisoner's hat being that of the murdered man, all that was 
shown was that it was by the same maker, and like it in forn> 
and general appearance. No question was asked as to the 
size of the head, although that was the only material, at all 
events the most material point, and the hatter must have had 
the measurement of his old customer on his books. Nor was 
any general question asked whether the hat in aU respects 
corresponded ; although the Lord Chief Baron told the jury that 
it was so stated. The questions asked were all through as to 
shape and general appearance, and then the question was put, 
uno flatUy and, as would be understood, with reference to the 
foregoing questions, " except as to cutting down does it corre- 
spond?" Ihat is, as to shape and general appearance. So 
much for that hat ; all that was proved was that it was like it, 
that was all. Was that the "clear cogent proof" required 
in a capital, or everi a criminal case ? 

Then as to the other hat: it will hardly be credited how 
weak the proof was ; but we have the official shorthand 
writer's notes before us, and write with careful reference 
thereto. The weakness of the evidence given by the prose- 
cution can only be rightly estimated by comparing it with the 
evidence, which, if the fact were as they assumed, they might 
have given, and did not give. The hat which the prisoner 
was said to have had of Walker, was bought some months 
before the murder. His landlord, at that time, would have 
been most likely to know it. He was not called. His land- 
lord and landlady at the time of the murder, were called, and 
were not asked as to its identity, which is the more remark- 
able as they \\'ere asked as to the box. His fellow workmen 
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who were called were not asked about it. Nay, Mr. Eepsch, 
in whose shop the prisoner worked, and where he would 
naturally take off his hat, was not asked about it. No one 
was asked about it but the Matthews' and Mrs. Repsch — no 
one spoke to it but John Matthews and Mrs. Repsch — that is, 
the two informants (for Mrs. Matthews only said it seemed like 
it); and these two flatly contradicted each other. Mrs. 
Repsch swore to it by the lining, and, to back her up. Walker 
and his foreman were called to prove that there were only two 
or three hats lined with that particular pattern, which came to 
nothing, because that particular pattern meant a pattern 
precisely, in all respects, the same — the same to a stripe or a 
tint, which it might not be, and yet might be, so far the same 
with a hundred others, that no one but the hatter who knew 
the whole truth, could distinguish them. And this was 
exactly the case, according to the evidence of Matthews, for 
he, flatly contradicting Mrs. Repsch, swore that his hat was as 
much like the prisoner's as possible. There might, he said, 
be a shade of difference in the lining, but he could not telL 
This, coupled with the fact that he bought the prisoner's hat 
a week after his own, and that the hatter made as many as 
sixty a week (so that it could not have been the same piece of 
lining), at once disposes of the hatter's evidence, and flatly 
contradicts that of Mrs. Repsch. And this was the evidence 
as to the hat said to be the prisoner's. Now, how did the 
Lord Chief Baron deal with this case ? What direction or 
guidance did he give to the jury ? What aid, in arriving at a 
safe conclusion upon this perilous issue ? 

It was impossible that the Lord Chief Baron should abstain 
altogether from alluding to the previous discussion of the case, 
but the only allusion he made to it was in this passage in the 
opening of his charge : — 

" I shall not think it necessary to enter upon some of the matters 
that have here been alluded to, with respect to previous publications, 
or previous discussions and opinions. I think that the free state- 
ment — I abstain from saying discussion — but the free statement of 
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everything that occurs in this country in which the people are 
interested, appears to me tx) be one of the liberties of the press 
which one would not desire to see curtailed; and supposing you 
have read nothing but statements, and cannot therefore be prejudiced 
by discussion, I think you come to the inquiry of these three days — 
1 was going to say of this day — ^with your minds furnished with 
certain facts which are essential to the discussion of the case, and 
that you are better able to perform your duty by knowing a little 
more about the matter than if you had come to it entire strangers to 
all the circumstances." 

This remark, we are informed " elicited a suppressed mur- 
mur of applause," and as everyone who heard it must have 
been well aware that the prisoner's guilt had been not only 
argued and discussed, but absolutely assumed, as being — in the 
case for the prosecution — too plain to be argued, it must have 
been understood as implying that there was no great harm in 
that, for although the Lord Chief Baron abstained from 
absolutely approving it, he also abstained from any disapproval 
of it * 

Then the Lord Chief Baron proceeded to define the pro- 
vince and function of the judge, in addressing the jury on 
such a case, that is, a criminal and capital case, based upon 
circumstantial evidence. And it ^will be observed that he 
quite recognises that a judge has a province and function in 
such cases, independently of any question of law — on which, 
of course, he woidd be required to direct the jury — that is to 
say, the duty of giving them general guidance and direction 
as to the rules and principles of presumptive proof and circum- 
stantial evidence. 

" It is my duty to present to you the facts as they are brought 
forward on the part of the prosecution and on the part of the 
prisoner, to state to you any point of law on which it- is necessary to 
give direction, and then to leave you to form your own judgment as 

* On this subject there was an admirable article in the Solicitors^ Journal^ 
quite in accordance with the view we have above conveyed. 
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to what is the conclusion to be drawn from the facts, governed by 
the law. I shall call your attention to certain parts of the case. I 
shall give you some general directions as to what I think you should 
bear in mind in considering the question, and I shall leave you to 
form your own conclusion. It has been said, and said very truly, 
that this is a case of circumstantial evidence. Gentlemen, it is so. 
Almost every case that is tried in a criminal court is a case of 
circumstantial evidence. I apprehend that circumstantial evidence 
means this, — where the facts stated do not directly prove the actual 
crime, but lead to the conclusion that the prisoner committed that 
crime; and I believe I am right in saying that the majority of cases 
that are investigated in criminal courts in this country are decided 
upon circumstantial evidence. It has been said that that evidence 
is better than direct evidence. In one sense that may be true; in 
another sense it is not true. If you have the testimony of witnesses 
of undoubted credit who saw a crime committed, why then you can 
hardly have better testimony than the direct evidence of some 
person who saw the fact, and can depose to the crime as having 
witnessed the commission of it. But, undoubtedly, where there can 
be any doubt about the veracity or honour of the witnesses, indirect 
evidence, coming from diflferent distances and remote quarters, but 
all tending to the same end, has a force and effect beyond the 
testimony of more direct evidence. For direct evidence may be 
mistaken in various ways. There may be an error about the person. 
The witness may say he saw the prisoner do it, when he saw 
another person do it who was like him. He may give a character 
to the commission of a crime which really does not belong to it. 
But indirect testimony of a number of facts, supposing that you 
believe them — for that will be the great question — all concurring to 
the same point, is free from the objection that there has been either 
perjury, or misrepresentation, or mistake. Now, gentlemen, there 
is another matter upon which I wish, before I go into the case, to 
address you, and that is upon the degree of certainty with which 
you ought to give your verdict. I collected from my brother Parry's 
address that he suggested to you that you ought not to pronounce a 
verdict of guilty unless you were as satisfied of the guilt of the 
prisoner as if you had seen him do the act and you yourselves 
witnessed the completion of it. Gentlemen, I think that is not the 
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certainty which is required of you to discharge your duty to the 
oath you have taken, to the country to which you bolong, or to the 
prisoner whose safety is in your hands." 

And then followed the direction as to the degree of certainty 
or of proof required, which certainly somewhat startled the 
profession, especially as it was put forth under the name and 
authority of no less a judge than Lord Tenterden. 

" I have heard the late Lord Tenterden frequently lay down a rule 
which I will pronounce to you in his own language : — *It is not 
necessary that you should have a certainty which does not belong to 
any human transaction whatever. It is only necessary that you 
should have that certainty with which you should transact your 
own most important concerns in life.' No doubt the question before 
you to-day, involving as it does the life of the prisoner at-the bar, 
must be deemed to be of the highest importance ; but you are only 
required to have that degree of certainty with which you decide 
upon and conclude your own most important transactions in life. 
Gentlemen, to require more would be really to prevent the repression 
of crime, which it is the object of criminal courts to effect." 

Now, in the first place, there is the strongest reasons to 
believe that the Lord Chief Baron's memory here misled him, 
and that Lord Tenterden never said any such thing, 'although 
he said something in the leading case* on presumptive proof, 
which, after the lapse of forty years, might easily have been 
mistaken for it. 

We cannot reconcile this way of putting the case, with 
the doctrine laid down by the judges as to circumstantial 
evidence in criminal, and especially in capital, cases. 

It seems so huddling up the case that it is impossible clearly 
to collect what view was presented to the minds of the jury. 
If it were meant to be conveyed that they might safely convict 
on recent possession alone, we conceive it was a wrong direc- 
tion in point of law. If it were meant to convey that they 

• The King v. Burdett, 4 B. & Aid., vide ante. 
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might safely convict upon that and on imperfect and incon- 
clusive proof of anything else, we also conceive it was a wrong 
direction in point of law. And as it is impossible not to see 
that the jury would probably infer one or both of these things, 
the conviction is scarcely satisfactory. 

Then the Lord Chief Baron went on to make some observa- 
tions, the whole drift and effect of which seemed calculated to 
encourage the jury to decide without due care and caution. 

"The learned counsel, my brother Parry, on the part of the defence, 
has not referred to a very common argument in which there is no 
doubt some degree of truth, and that is that it is better that a great 
many guilty persons — people vary in the number — should escape 
than that one innocent man should suffer. Grentleroen, it is im- 
possible to deny that the history of our criminal courts, and I believe 
of all criminal courts, will afford instances where innocent persons 
have been confounded with the guilty, and have been found such, 
and have suffered accordingly. But what is the conclusion to be 
drawn from that ? To make a comparison between convicting an 
innocent and acquitting a guilty man is perfectly idle. There is no 
comparison between them. Each of them is a great misfortune to 
the country, and I think the only rule of action on every criminal 
trial is, that you should exert your utmost vigilance to take care that 
if the man be innocent he should be acquitted, and if guilty he should 
be condemned. Now, gentlemen, I think the mode of investigating 
this case on your part should be this. Take the facts that are 
proved before yon, separate those which you believe from those 
which you do not believe. Take those which you are satisfied you 
can confide in, and all the conclusions that naturally, and almost 
necessarily result from those facts you may confide in as much as in 
the facts themselves, and whatever may be the conclusion they may 
lead you to, whether on the one side or on the other, that conclusion 
I think you may rely upon as a safe and just one. 

These last observations, we fear, were neutralised by the 
preceding ones. . Then the Lord Chief Baron came to the 
case : — 

" The case on the part of the prosecution is the story of the 
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murder of Mr. Briggs, told by the different witnesses, who unfold 
the circumstances one after the other according to their occurrence, 
together with the gradual discovery of some apparent connection 
between the property that was lost and the possession of it by the 
prisoner at the bar. The case on the part of the prisoner I collect 
to be threefold. In the first place, my brother Parry said *You 
have not satisfactorily made out the guilt of the prisoner. There are 
links wanting in your chain. Some of the supposed links are broken 
or imperfect. You have substituted imagination for fact, probability 
for certainty, and, were I to call no witnesses (so I understood my 
brother Parry to say), the prisoner would be entitled to a verdict of 
not guilty.' Gentlemen, that issue no doubt requires your special 
attention, because it is very much upon that issue that the others are 
to be determined. There can be no doubt if the case on the part of 
the prosecution does not bring home to your minds a satisfactory 
conclusion, upon which you can say that, acting upon your oaths, 
you believe the prisoner guilty, the prisoner is undoubtedly entitled 
to be found not guilty." 

This was, no doubt, so far as it went, correct. But was it 
adequately enforced and carried out in the particular com- 
ments upon the case? or was it not rather neutralised and 
destroyed by what followed ? 

Then the Lord Chief Baron proceeded to point out the 
three heads of evidence against the prisoner : — 

" Now, gentlemen, the history and the details of this case involve 
three matters in reality, though at first it occurred to me there were 
four — the watch and chain, and the hat Mr. Briggs lost that night, 
and the hat that was found in the carriage in place of Mr. Briggs' hat. 
These are three matters, the inquiry into which constitutes the case 
for the prosecution. Gentlemen, these are not three links of the 
same chain, and do not make the mistake which it appears to me the 
remarks of my brother Parry rather tended to lead you into, that if 
he broke one link of the chain he got rid of the prosecution. This is 
not true. There are three separate and distinct links, having each 
of them a separate history, and a failure in the history of one does not 
in the slightest degree affect the conclusion to be drawn from the 
history of the others. For instance, if there had been no trace 

VOL. XVIII. — NO. XXXVI. S 
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whatever of either of the hats — ^if the hat alleged to be the hat of 
Mr. Briggs had not been found iu the box of the prisoner — ^that coald 
not have diminished the weight of evidence with respect to the other 
hat and to the watch and chain. They all stand on separate and 
distinct grounds, apart from each other, and if anj of them is made 
out to jour satisfaction — ^that is, if the result of the evidence satisfies 
jou that the prisoner at the bar was on the Monday morning ia 
possession of the watch and chain, then you are to say whether he 
has given a true account, or — for this is the question — whether he 
has given a satisfactory account." 

This passage is not very clear, but it must upon the whole 
have conveyed the impression that if any one of these three 
matters was sufficiently established, the jury might safely 
convict. And no distinction was drawn, it will be oljserved, 
between them, so that the jury would be led to believe that 
upon recent possession alone they might convict ; although not 
satisfied that the hat in the possession of the prisoner was that of 
the deceased, and although not satisfied that the hat left behind 
was his ; and there was nothing in the rest of the charge to 
alter this impression, while the context strongly tended to 
confirm it. 

For the Lord Chief Baron went on thus to point out not 
only — what of course is obviously true — that if any two of 
these matters were clearly made out, the presumption of guilt 
would be strengthened, but that the jury might take into 
account any one or two of them, although not perfectly or 
clearly made out. 

'* But where these different points of the case lead independently 
of each other to the same conclusion, it is for you to say how far the 
union of more than one gives strength to that conclusion — how far it 
is better if several of them unite together in a conclusion, even 
though not so perfect, and lead to a result more certain on the whole. 
There is a case reported which will illustrate what I mean. It occurs 
in Mr. Starkie's book on Evidence. A gentlemen was robbed of his 
purse in a crowd. He gave instant information. Some notorious 
character was apprehended, and the purse was found upon him. The 



Presumptive Proof. — The Case of Muller. 259 

gentleman was asked whether that was his purse. He said he 
believed it was. The purse was turned out. It contained five or 
six pieces of coin. He was asked if he could swear to the first. He 
said ' No.' He was asked if he could swear to any one of the pieces 
of money. He said * No, I cannot.' He was told if he could not 
swear to the property the prisoner must be acquitted. He was again 
asked, * Are you convinced that is your purse and money ?' He said. 
* I am.' He was asked why ? ' Because,' he said, ' the purse 
happened to contain five or six separate pieces of money, and 
although I could not swear to any individual coin — there was a 
7«.- piece, even then not very common, a halfcrown piece, and others 
(enumerating the coins) — ^yet I cannot imagine that any one else had 
a purse exactly like this, with these several pieces of money in it.' 
You will appreciate the value of that kind of identification — not 
identifying each piece, but identifying the collection. * I swear to 
my purse,' said the gentleman, * with these separate pieces of money, 
which I perfectly recollect. Though I cannot identify each individual 
piece, I can identify the whole, and the conviction on my mind is, 
that it is my property.' I forbear to state what the conclusion was * 
that was drawn in that particular case, but it will illustrate what I 
mean when I say that if part of the case leads to one conclusion, and 
another part of the case, though imperfectly, leads to the same con- 
clusion, it adds strength to that conclusion ; and so a third point, 
though not perfectly made out, still adds strength to the general case 
that is involved in a comparison of these different facts and circum- 
stances ; and that is the true value of circumstantial evidence. If 
you believe the facts that lead to the conclusion, you are bound to go 
on with that conclusion to the end. The remarkable matter about 
this case is that every part of the change of property, whether the 
loss of the watch and chain and the hat by Mr. Briggs and the hat 
left in the railway carriage by somebody, points with a certain degree 
of strength, more or less, of which you are only to judge, to the 
prisoner at the bar." 

Now, here all the three matters are heaped together, in a 
confused kind of way, not as clearly proved, but upon the 
hypothesis that they were not clearly proved ; and as the jury 
were nowhere cautioned that more than one of them need be 

S 2 
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clearly and conclusively proved, but on the contrary, had been 
led to believe that if any one of them were so proved — ^for 
instance, recent possession, which beyond all doubt was so 
proved — they might convict, so now they are told that they 
may eke out the defect or deficiency of proof, if any, upon one 
of these matters by the proof upon another (although they had 
been previously told, as against the prisoner, that they were 
entirely distinct), and might blend together a matter clearly 
proved with a matter not clearly proved, so as to make the 
evidence sufficient. Now, was not grave injustice done to the 
prisoner here, by a fallacious view both of the law and of the 
facts ? Was it not the duty of the judge to tell the jury that 
which is undoubted law, that if the prisoner gives, at any time 
before or at the trial, an account of the possession, not wholly 
improbable or unreasonable, but one which may be true, it is 
not for him to prove it to be true, but for the prosecution to 
prove it to be untrue ? And was it not unfair and fallacious, 
if not positively wrong in law, to tell the jury that an account 
given by his counsel, which it might properly be presumed, 
emanated from his instructions, was " nothing?" And was it 
not unfair and fallacious to leave the jury to suppose that an 
untruth, told at the moment by a man who must, on the theory 
that his story was true, have been conscious of some degree of 
dishonesty in buying what was probably stolen, was conclusive 
against him, or deprived him of the benefit of the statement 
subsequently made by him, or on his instructions, and which 
upon the face of it certainly was not improbable?* 

For it results that they may have decided upon recent pos- 
session of the watch and chain alone, not being satisfied of 
either of the other three matters, e.e., neither that the hat left 
behind was the prisoner's, nor that the hat he wore was that of 

' * It turned out that there was a pedlar at the docks who sold a watch, 
which he said was silver, and when this was found, it was actually answered 
that it was for MuUer to prove it was gold! At least it showed that 
Muller's account was not so improbable as to be per se incredible, which was 
all that was material, mde supra. And if it be objected that the prose- 
cutors could not find the pedlar, a multo fortiori the prisoner could not be 
expected to do so, which is the reason of the rule of law. 
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the deceased. And this supposition is, indeed, strengthened 
by the circumstance that the Lord Chief Baron passed over 
almost in silence the point as to the hat left behind, although, 
in the few words he said about it, he seemed to assume that it 
was the prisoner's (which was to assume his guilt). The 
credibility of Matthews on that vital point was never adverted 
to, and it was passed by as if it were not necessary or material; 
as all subsequent comments upon the case in support of 
the verdict have assumed. Upon the hypothesis that Muller's 
story was true, which was the only way of trying his power of 
proving it, the pedlar was, in all human probability, as the Chief 
Baron himself put it, either the murderer or an accomplice ; 
and that being so, it was hardly likely that he could be pro- 
duced, or that if produced he would confess the fact. There- 
fore it is that the law does not throw upon the prisoner the 
onus of proving his account of the matter, but upon the 
prosecution of disproving it, supposing it not to be on the face 
of it improbable. There were no doubt circumstances to 
show that it was not true, and if the Lord Chief Baron had, 
after stating the law on the point, put those circumstances to 
the jury, telling them at the same time that if they deemed the 
account not utterly improbable, then it was not for the 
prisoner to prevents truth, but for the prosecution to prove its 
falsehood, no objection could have been made. But he did 
not tell the jury so. On the contrary, he left or led them to 
infer the reverse, viz., that even although they did think 
it not improbable, it was for him to prove its truth. The 
Lord Chief Baron's comments upon the evidence on the two 
points as to the hats, really assumed them against the prisoner, 
'and utterly misstated the evidence. Thus, as to the hat worn 
by the prisoner when taken : — 

** Then arises the question with respect to the hat Mr. Briggs wore. 
Gentlemen, there is no evidence, as was well observed by my 
brother Parry, to show that that is the hat Mr. Briggs wore on that 
night. There is certainly no direct evidence, but it does not appear 
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that there was any other hat he was in the habit of wearing. It is 
for you to say whether it is the hat he ordinarily wore." 

But of that there was not any evidence. 

'* You will next (query, ^ first f ') have to consider whether the 
hat is proved to be Mr. Briggs' hat, and Mr, Digance says *I 
recognise this hat as far as I can as having been made to the order 
of Mr. Briggs.* He speaks of it in all respects as being the hat." 

This was not so. There was a grave misstatement of the 
evidence. Being asked as to the shape and appearance, he 
said it corresponded ; and he was not asked as to the mea- 
surement and size. 

** It is for you to consider whether half *the industry and diligence 
which has resulted in the production of those old hats that we saw, 
if it had been applied in finding out where the prisoner bought this 
hat, which was bought, - certainly, according to his own account, 
not more than a month from the date of the murder, would not 
have found out the very man who sold it to him, if anybody did sell 
it, and the very man who altered it, if, in fact, anybody did alter it 
but himself." 

But surely it was not for the prisoner to give any account 
of the hat until it was proved to be Mr. Briggs'. And in a 
criminal case, should the jury have been told that, as the 
prisoner had a hat of the same name and make as the mur- 
dered man's, it was for him to prove where he bought it, 
which, as he could not be examined, he might find it impos- 
sible to do.* And as he said he bought it of the hatter — as 
he might have done — ought not that to have been disproved? 

So on the most important, the only conclusive point in the . 
case — the hat left behind — the Lord Chief Baron may be said 
almost to have assumed that it was the prisoner's. He is 

* A correspondence, after the trial, in the TimeSf between the priaoner's 
attorney and the hatter, illustrates thii. It there appeared, that before the 
trial the hatter refuted him access to his books, with a view to discover 
proof of the prisoner's story that he bought the hat of him. And the hatter's 
shopman (who alone sold hats) was not called. 
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reported as having said in his narrative of the case : — " It 
v^as proved to be the hat of the prisoner at the bar 1" That, 
of course, was simply assuming his guilt. For if that hat were 
his, of course there was an end of all doubt as to his guilt. 
And the only other passage in his charge, which the Lord 
Chief Baron adverted to it, was this : — 

" With respect to the hat left in the railway carriage, undoubtedly 
it was a matter of some surprise at first. The foreman said, look- 
ing to the pattern of the lining, there were not more than three 
hats made with it, and Mr. Walker, the hiitmaker, himself said, 
* I had a number of samples from Paris ; there were only two or 
three of this pattern, and certainly not more than one hat, or two at 
the most, were made with this particular lining.* It is for you, 
gentlemen, to say what is the conclusion you draw from that. Mrs. 
Kepsch said Muller's hat had a remarkable lining, and so the fact 
appears to have been, she never could have seen its like." 

Assuming that the hat left behind was the prisoner's, of 
course there was an end of the case. And was it not assumed ? 
Unconsciously it may be, by reason of preconceived im- 
pressions that it had been proved, and was placed beyond a 
doubt. But any how, was it not assumed? Did/ not the 
language of the Lord Chief Baron imply that it was too 
plainly proved to admit of doubt? And was it so proved? 
Was the credibility of the two witnesses on whose testimony it 
depended left to the jury? Was the contradiction of their 
testimony pointed out ? Was the absence of the best witnesses 
as to the fact observed upon ? In short, was the attention of 
the jury directed to it, and their judgment taken upon it ? 
Was their judgment taken upon any clear question of fact ? 
Was not the whole case left to them too much at large for 
any one to be able to tell that, in their judgment, facts suf- 
ficient to prove guilt were proved ? If so, then the trial was 
scarcely satisfactory ; and, at all events, things were said and 
laid down which ought not to pass without protest. 
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Art. VI.— smith ON REAL PROPERTY AND 
CONVEYANCING. 

A Compendium of the Law of Real and Personal Property 
connected with Conveyancing y Designed as a Comprehensive 
Second Booh for the Student^ and as a Digest of the most 
Useful Learning for Practitioners. By JosiAH W. Smith, 
B.C.L. & Q.C., Editor of Feame's '^ Contingent Remainders," 
and ^^ Mitford's Chancery Pleadings," Author of a ^^ Manual 
of Equity," " A Manual of Common Law," and " A Manual 
of Bankruptcy ;" and one of the Consolidators of the Chan- 
cery Orders. Third edition. Stevens, Sons, & Haynes. 

TOROBABLY the best way to attain a sound knowledge 
■^ of the law of real and personal property is the historic 
method. In that way the rules of law are most clearly con- 
nected with the principles and maxims of policy from which 
they spring, and the student is taught how far such principles 
and maxims are existing, active, and still generally applicable. 
Hence many a rule seemingly arbitrary is accounted for ; and 
thus the law is impressed upon the understanding and so better 
remembered, and at the same time the true bearing and extent 
of its rules are ascertained. In fact the method gives system 
and certainty to the knowledge acquired. 

Modem works are not wanting which treat the subject in 
this way, to a Hmited extent and for the use of beginners. 
Nothing, however, can at present dispense with the close and 
diligent study of Coke on Littleton as a means to a thorough 
and intelligent comprehension of the Law of Real Property. 
If the matter contained in that vast reservoir of learning, could 
be arranged and expressed more in accordance with modern 
thought, such part of it as is obsolete being distinguished in 
the text, we feel confident there would be no better or plea- 
santer second book for the student of real property law. 

Supposing, however, the subject to have been studied in the 
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manner we have spoken of, a work undertaking to give only 
the main settled points of the modern law of real and personal 
property might be extremely useful as a nucleus round which 
the reader might arrange his knowledge, and to which he 
might refer to disencumber himself of much obsolete law 
brought before him in the course of his studies. Mr. Smith's 
compendium professes to be such a work, and the appearance 
of a third edition is a suflScient proof that some such book was 
needed by the profession, and that the author has upon the 
whole satisfactorily supplied the need. 

The book, however,''exhibits so strongly the usual tendency 
to increase its bulk in "every new edition, that we would 
suggest to the author that he should pause and re-consider his 
plan and manner of execution before another edition appears ; 
otherwise, we fear the book will become too large for the 
students' purposes, without being such a guide to the modern 
law as the practitioner requires. The body of the work is 
made up of extracts and abridgments from some thirty standard 
text books, supplemented by references to later cases. A work 
executed on such a plan would have been a very valuable con- 
tribution to a law library for practical use, had the author 
taken the pains to examine carefully and compare the state- 
ments of the books, and to indicate as well the unsettled law 
as that which is settled. It would then have been a trust- 
worthy book of reference upon most points occurring in 
ordinary practice. Mr. Smith, however, expressly avoids all 
reference to ** the vast mass of unsettled points, and points 
that may be left to investigation, when the occasion arises ; " and 
we cannot help thinking that the work may, on that account, 
occasionally be rather calculated to deceive anyone who has 
not been taught by experience to rely on nothing short of a 
full examination of the law. An inexperienced lawyer cannot 
supplement the statements of the text by his remembrances — 
more or less distinct — of qualifications and distinctions to 
which they may really be subject, and, if of a cautious tempera- 
. ment, he may constantly find himself driven to search more 
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elaborate works, without — as it may eventually lum out — any 
necessity for so doing : whilst the experienced practitioner is 
tolerably familiar with the main portions of the settled law, 
and desires a work which at a glance should remind him of the 
topics on which he should make further examination. And, 
perhaps, the very considerable labour which Mr. Smith has 
bestowed, in extracting portions of the text books and referring 
to the later cases in order to give a great deal of the settled 
and modem law, and in eliminating the obsolete law, might 
have been very usefully and not very greatly extended, if he 
had endeavoured at least to indicate the unsettled points, in 
ignorance of which the lawyer might inadvertently err. It 
would not, we think, much have increased the bulk of his 
already big book, since it would not have been necessary to 
discuss at length, or to endeavour to solve, the points referred to. 
We remarked, in a previous notice of the first edition of the 
work, upon the value to the practitioner of a reference to the 
original authorities upon which the statement of the later text 
writers are founded ; and pointed out that such statements were 
often handed down from writer to writer without examination, 
though not infrequently subsequent investigation has ulti- 
mately shown them to be incorrect. Mr. Smith, however, has 
adhered to his original plan of referring only to the text books, 
and those not always the earlier text books. This we regret 
on two grounds. First, because it renders necessary an inter- 
mediate reference to particular text books, which may not in 
' all cases be for many reasons convenient. And secondly, 
because we venture to think that had the compiler, in all cases, 
referred to the original authorities, or at least the earlier text 
books, he would have deemed it proper to see that they did in 
fact bear out the conclusions in support of which they were 
used, and the reader would have had the benefit of his revision. 
We must not, however, omit to mention that (as Mr. Smith in 
his preface justly remarks) a thorough examination of the 
original reports would, considering the very wide scope of the 
work, have been beyond the power of any one man. Still a 
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comparison of the dicta of the later text books with one 
another, and with such works of authority as Coke upon 
Littleton, &c., might have been reasonably expected^ and was 
certainly highly necessary in many cases. 

It would not be difficult to find dicta in Cruise's Digest 
liable to exception. We may take the following which, except 
the part within brackets, has been extracted almost verbatim by 
our author (p. 20), and adopted on the sole authority of Cruise. 

" In the case of a rent service the person entitled cannot acquire 
a seisin in deed before the rent becomes due ; for nothing but the 
actual receipt of it will have that effect. As to a rent-charge, the 
only mode of acquiring a seisin in deed of it, when created by grant, 
is by the actual receipt of the whole, or of some part of it [and 
formerly it was usual, when a freehold estate in a rent-charge was 
created, to pay the grantee a penny in the name of seisin of the 
rent]. But where a rent is created by means of a conveyance to 
uses, the grantee immediately acquires a seisin, by the words of the 
Statute." 

The only warrant given for this passage by Cruise is a 
reference to an earlier part of his Digest (1 Tit 5^c. 1), from 
which it appears that the receipt 'of the rent would give an 
actual seisin of a rent service, and not that such seisin could be 
acquired in no other way. And indeed the statement of 
Cruise in respect of a rent service will be found on an investi- 
gation of the text books, on which the compendium professes 
to be founded, to be incorrect : for the seisin of a rent service^ 
incident to a reversion or lordship, will be given by any means 
by which the seisin of the reversion or lordship is transferred. 
—(Co. Lit. 9 a, 119 by 151 6, 314 a, 315 *.) 

The part of the passage in Cruise omitted by the compiler, 
commences with the word " formerly," and was perhaps on that 
account struck out as obsolete. But, unfortunately, it refers 
to an obsolete practice founded on what is not obsolete law ; 
and its mention might have helped to correct the remainder of 
the statements as to a rent-charge. The practice referred to 
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was adopted, because the payment of a penny or any other sum 
before the rent becomes due in the name of seisin would give 
the actual seisin, and the rent would still have to be paid in 
full at the. proper time (Co. Lit. 159 3.). So that the 
receipt of the whole or part of the rent is not, as stated by our 
author, the only way of acquiring seisin in deed of a rent- 
charge under a grant. Indeed Mr. Cruise's Digest, from 
which Mr. Smith so largely and so literally extracts, itself 
needs most careful revision ; and we should be glad to find the 
author, now that the main labour of arranging and selecting 
his materials has been accomplished, perfecting his work by 
some such revision of the extracts from that Digest and other 
modern text books. 

Anyone who has attempted to abridge, must be aware of 
the great danger he must thereby run of occasional inaccu- 
racies. Mr. Smith has not escaped free. 

At p. 22 we find — 

** For it seems from the books that if a man grants an annuity or 
rent-charge de novo, without saying < for himself and his heirs/ it 
will determine by the death of the grantor, even though made to the 
grantee and his heirs : " 

and for this we are referred to Co. Lit. 144 b. ; 2 Jarm. 8i 
Byth., by Sw. 6 ; 2 Vin. Ab. 505. The passage in Co. Lit. 
only states that in such case the grantee will not have a 
remedy by writ of annuity against the heir of the grantor, 
and says nothing of his rights against the land in virtue of the 
charge. And in the portion of Jarm. & Byth. mentioned it is 
expressly stated — 

'* If a man grant an annuity to another and his heirs, without say- 
ing * for himself and his heirs,' it shall determine by the death of the 
grantor ; although he may so grant a rent out of land, or a rent- 
charge, of which he is seised ; for the rent charges the land, and 
the annuity the person only." 

and the effect of the passage in Co. Lit. is then correctly given 
as referring only to the writ of annuity. 
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The undertaking to give only the settled law must, if 
properly executed, cause an author to extend his investigations 
to the doubtful part of the lavir, and, therefore, as we have 
said, his labours would be little increased by pointing out 
such doubtful matters. On the other hand, if the compiler 
is content to adopt Mr. Smith's plan, and to take his state- 
ments from the text books without independent examination, 
or comparison with the authorities, he will be apt to mislead 
the reader as to what is settled law. 

Thus Burton (Comp. s. 575) says, speaking of a covenant 
for production of title deeds on a sale ; 

" Such a covenant for the most part will run with the lands [t. e, 
the obligation of it on one side, and the benefit (to be enforced by 
action) on the other, will attach upon all future owners of the sanie 
property]." 

At p. 634, Mr. Smith says — 

^* The essential . difference between a real and a personal covenant 
is, that a real covenant runs with the land." — (4 Cr. Dig. Tit. 32, 
c. 25, ss. 25, 28.) 

and then quotes almost verbatim the above passage within 
brackets from Burton. Now this passage assumes that the 
burden of a real covenant will run with the land, which, to say 
the least, is a doubtful point except in the case of lessor and 
lessee (1 Sm. Lea. Ca., p. 63. Bailey v. Stevens^ 31 L.J,, 
C.P., 228). 

We have deemed it right to point out some of the errors and 
shortcomings, as they appear to us, of our author, in the hope 
that he may still be induced to modify his plan, from which we 
think they proceed. We have not done so in any spirit of 
detraction, for we are keenly conscious of the extreme diffi- 
culty, not to say impossibility, of attaining perfect accuracy in 
any case, and more especially in the compilation of so large and 
comprehensive a work as that before us. And in justice to 
Mr. Smith we must therefore add that upon the whole the 
work seems well executed, and calculated to enable the student 
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to obtain a general view of the law, and to direct him to the 
sources where he may gather more full and exact information. 
We only wish that the author could (with the assistance of 
others if necessary) render the book an accurate record of the 
settled law of real and personal property connected with con- 
veyancing, and a safe index of the doubtful points in that law. 
We are sure then that every practitioner in conveyancing or 
equity, old and young, would have it on his shelf, and constantly 
consult it ; for it is the only book which <^ollect8 together a 
great mass of matter, relating to many different subjects and 
elsewhere only to be found by consulting a considerable number 
of books, but which is all connected together by its bearing on 
conveyancing. 



Art. VII.— law REPORTS AND LAW 
REPORTING. 

Report of the Committee of the Bar appointed to inquire into the 
present system of Law Reporting, 

TT is impossible to exaggerate the importance of law reports. 
They are the sources or authorities of our common law. 
Our law is based upon principles, indeed, but upon principles 
developed and applied by authority. And from the very 
origin of our system of law, it has been felt and recognised 
that without authority it would be in danger of becoming 
arbitrary, and it would be impossible to sustain it as a science. 
And as the whole spirit and genius of our judicial system 
(popular as it is, like our political constitution, in its origin) is 
one of open and oral discussion, it has always been recognised 
that our reports are of scarcely less importance than pur 
statutes or our records-:-all being equally sources of our law, 
whether statute or common law ; the statute giving us the text. 



Law Reports and Law Reporting, 271 

the decisions of the courts the construction — the record giving 
the formal premises and results, the reports the grounds 
and reasons, of those judicial decisions upon which practically 
our whole law depends. 

Our greatest writers have always connected together these 
three sources of our law : statutes, records, and reports. Thus 
Lord Coke says : — 

** The law consisteth of three parts : first, reports and judicial 
records; secondly, statutes contained in Acts of Parliament; and 
thirdly, the customs of the realm, grounded upon reason and used time 
out of mind, the construction and explanation of which belongs to 
the judges." 

This is quoted by many great lawyers who have treated of 
law reports, as, for instance, Plowden ; and at the very rise of 
our law as a regular system under the monarch who is called 
our English Justinian,- ample care was taken to provide that 
there should both be records and reports, while at the same 
time care was being taken to provide for the passing and the 
preservation of wise statutes. 

Hence, no sooner, under Edward I., were the foundations 
laid of our judicial system, than we find careful provision both 
as to records and reports. The record setting forth the 
pleadings between the parties, the findings of the jury oipon 
issues in point, if any such have been joined, and the judgment. 
These premises, and these premises alone, the parties had the 
right to have recorded. But, so strictly did the law consider 
that these were the only matters of record, that when it was 
found expedient that the opinion in point of law of the judge 
who tried the case should be made the subject of a revision by 
a superior court, the Statute of Westminster the Second 
(13 Edward I.) expressly provided for it. These premises, 
however, and the judgment, which is merely that it is con- 
sidered {ideo consideratum est) that the plaintiff do (or do not) 
recover, &c., do not show the grounds and reasons of decision^ 
and hence the necessity for reports as well as records. 



272 Law Reports and Law Reporting. 

The earliest of our law reports were official and regular. They 
were the " Year Books," or annual reports, put forth by official 
reporters, paid as the judges were out of the public funds. 
Thus, Lord Coke tells us (Pref., 2 Keports): 

" How profitable and necessary the reports of the judgments and 
cases in law published in former ages have been, may evidently 
appear thus : first, that the kings of this realm did select and appoint 
four discreet and learned professors of the law to report the judg- 
ments and opinions of the reverend judges." 

These reporters. Lord Coke says, he takes to be those who 
have since been named " readers," and elected to that office by 
their respective Inns of Court. There are reasons, however, 
for supposing that they were the prothonotaries who drew up 
the records, or the formal registry of the acts, orders, and 
judgments of the court. With respect to the records. Lord 
Coke says : — 

" There be reports fit for stronger capacities, of equal authority, 
but of less perspicuity, and there be the judicial records of the king's 
courts, in which records the reasons or causes of the judgment are not 
expressed. For wise and learned men do before they judge, labour to 
reach to the depth of all the reasons of the case in question, but in 
their judgments express not any. And in truth, if the judges should set 
down the reasons and causes of their judgments, within every re- 
cord, that immense labour should withdraw them from the necessary 
service of the commonwealth, and these records should grow to be 
elephantini libri, of infinite length, and lose somewhat of their 
present authority. These records, for that they contain great and 
hidden treasures, .are carefully kept," &c. 

All through his reports. Lord Coke, both by citation and by 
express commendation, conveys the highest opinion of these 
Year Book reports, and advises his readers not to neglect the 
reading of them, *^ for out of the old field must spring the new 
corn." 

Our legal writers, in later ages, have spoken with respect of 
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the Year Book reports. Thus in the preface to Coke's reports 
it is said : — 

" The wisdom of our former kings appointed reporters — to commit 
to writing, and truly to deliver, as well the words spoken as the 
judgments and issues thereupon given in our courts — who were 
chosen men, and conferred together at the making and setting forth 
my ' Book of Reports ;* which book in respect of the number of the 
reporters and their approved learning, earned great credit, as justly 
it deserved, saith Mr. Plowden. Hence it is (he says) that all our 
Year Books of law reports, from the reign of Edward III. until the 
latter end of King Henry YIH., continue their repute with us to the 
present time." 

In the preface to Leach's edition of the Modem Reports, 
it is written : 

** The reports of cases adjudged in former ages, which Bracton 
calls ' the judgments of the just,' are so very beneficial to the public, 
that it has been the care of several kings to transmit them to 
posterity : and for that purpose King Edward III. and several of 
his successors did in their respective reigns appoint four discreet 
men to report the judicial decisions in the great courts of justice, 
that those judgments which were given there might be established 
by time and usage ; and that parallel cases might receive uniform 
and certain determination. The reporters thus * appointed by the 
State, had a constant and fixed salary from the Government, as a 
just reward for their labours, which have long since been published 
in several volumes, called the Year Books, containing the agreements 
of counsel at the bar, and the resolutions of judges on the bench, 
in a continued course of time, from the first year of Edward III.* to 
the twelfth year of Henry VIII. for almost two hundred years." 

It is added as to the reporters : 

" It is probable that they were appointed by the respective Inns 
of Court, and it is certain that they were industrious men ; we 
have Lord Coke's word for it, who extols their diligence, and tells 
us that if it had not been for their writings, the judgments of so 

♦ In fact it was from the end of the reign of Edward I., for we have the 
Year-Book of Edward H., which is one of the best of all. 

VOL. XVIII. — NO. XXXVI. T 
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many sages of the law had with their bodies been worn away 
with the worm of oblivion." 

Blackatone in his Commentaries* tells us : — 

" The decisions of courts being the best evidence of what the 
Common Law is, are held in the highest regard, and are not only 
preserved as authentic records, but are handed out to public view 
in the reports. These reports are extant in a regular series, from 
the reign of King Edward IL to that of Henry VIII. inclusive, and 
were taken down by the prothonotarieef or chief scribes of the courts 
at the expense of the Crown, and published annually,^ whence they 
are known under the name of the Year Books. In the reign of the 
latter monarch, however, the series closed : and though King 
James I., at the instance of Lord Bacon, appointed two reporters 
with a handsome stipend, to perform the same duty, that institution 
was soon neglected ; and from the reign of Henry VIII. to the 
present time, the task of communicating to the public the decisions 
of the courts has been executed by private hands.** 

And the cessation of the Year Books therefore marks the 
close of the first age or era of Law Reporting, the age of 
official and regular reports; and the commencement of the 
second, or age of private or casual reporting, which for 
a long period was generally posthumous, and always postponed 
until long periods had elapsed after the cases reported had 
been decided. 

Mr. Reeve thus describes the Year Books : — 

'^ The materials of legal information grew to a greater size in 
this reign than in any of the former ; for besides the statutes and 
judicial records, which began now to be more numerous and perfect, 
at this period began the year books or books of years and terms, 
as they are called. These contain reports of cases adjudged from 
the beginning of this reign of Edward H. to Henry VIII. The Year 
Books are said to be so called because they were published annually, 
from the notes of certain persons who were paid a stipend by the 

* Vol. I. Intro,, 9. iii. 

J Or by reporters appointed by the Inns of Courts as Lord Coke thinks. 
It will be observed that it was at the public expense. 
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Crown for the employment. The establishment of reporters is 
said to have been first made by this King, or more probably at 
the latter end of the former reign ; for this institution came precisely 
within the plan of that Prince's endeavours to improve our laws, 
and was the grand means so much wanted, that of putting them 
into writing. However, we have no fruits of such an appoint^ 
ment until the beginning of this reign." 

In the reign of Henry VIII. the Year Books ceased. 
Mr. Reeve states: — 

" The reports of the reigns are contained in the Year Books, 
and in Dyer, with some scattered cases in Keilway, Plowden, 
Moore, and Benloe 5 and towards the end of the reign in Leonard. 
The Year Book is a very scanty one, compared with those which 
went before, owing probably to persons being no longer encouraged 
with a stated appointment to execute this work. It contains only 
seven years, and thus ends this famous collection of reports called 
the Year Books."— (i^w^. Eng. Law, Vol. Yl, 414.) 

And then, with a temporary exception, official reporting ceased. 
Then commenced the second era in the history of Law Reporting, 
the age of voluntary and casual reporting ; though it could still 
scarcely be called an age of free competition. However, we 
shall find that until long afterwards the reports were more or 
less authorised. 

The Year Books are models of* concise and exact reporting, 
and (except so far as their subjects have become obsolete) 
they are and always have been regarded as good law.* 

** Thus, in support of the proposition that if one wills that his executors 
may alien his land without naming them, and the executors refuse, yet they 
may alien ; a case has always been cited from the Year Book, 16 Hen. VII. 
Tr, T, The case is translated and cited b^ Lord St. Leonards, in his 
" Treatise on Powers " (appendix), in these terms, and it is as good a speci- 
men as any other of Year Book reporting : — 

'^ It was lately adjudged in the Exchequer Chamber that if a man makes 
a will of land that his executors shall alien his land without naming their 
proper names, if they refuse the administration and to be executors, yet they 
may alien the land, which was admitted by Fineux, C.J., and TremaiUe, J., 
for clear law. Rede, J., not denying it. 

'^ And if a man makes his will that his land, which his feoffees have, shall 

T 2 
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Since the cessation of the Year Books^ in one sense there 
has been only one era or age of Law Reporting, as Blackstone 
seems to consider, who characterises it as private, and this age, 
in that sense, continues down to the present moment, although 
it has thus been so separated or divided that it has embraced 
reports by men of the highest eminence, but who, on that very 
account, had no time to publish law reports until late periods 
of their lives ; it has also embraced reports of a mixed and 
miscellaneous order of reporters, some able and some not 
able, some more able and some less able, vdth a total uncer- 
tainty as to ability,' which is the great vice of the private 
system, and continues to infect it to this day. 

. It is to be observed, that as the invention of printing was 
not brought much into use until about this time, that is after 
the Yenr Books ceased, they were now for the first time printed ; 
and thus the second era in the history of Law Reporting is also 
the era of the first printing of the law reports. The high 
repute in which the Year Books were is shown by this, that 
the two first law books of any importance printed and pub- 
lished, were Rastell's edition of the Statutes, and Tottel's 
edition of the Year Books. The latter had a licence to print 
law books, subject to approval of the judges, and he published 
both the Year Books and the statutes. From that time to the 
present the statutes have continued to be published by autho- 
rity ; and for a long period — until the Revolution — law reports 
of any repute were not published without the authority or 
approval of the judges ; so that the system of authoritative 



be sold and aliened, and does not say by whom, then bis executors shall alien 
that, and not the feoffees ; per Rede, Tremaille, and Frowick, JJ. ; Fineux, 
C.J., said nothing to this this day, but the day before he in a manner 
affirmed this. Conisby, J., said that the feoffees shall alien ; but this [fact] 
was denied, for executors have much greater confidence in them thi^n 
feoffees have." 

Here (says a recent writer) is our point fully, clearly, and precisely 
stated, between three and four hundred years ago, as being " clear law '' in 
that day. It was reported at once, printed soon after with the invention of 
printing, and has stood and been cited from that time to this as an authori- 
tative decision. 
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reports prevailed until a very late period of our history, 
although the system of regular official reports ceased with the 
Year Books. And with what effects ? 

After the Year Books, that is, parallel with Henry VIII., 
in the early part of the 16 th century, down to the end of the 
long reign of Elizabeth, or the beginning of the reign of 
James I., or not until quite the end of that century, there 
were no reports published ; in other words, the first effect of 
the cessation of official reporting was the entire intermission of 
law reporting for the period of the greater part of a century. 
It was not until about 1600 that Keil way's and Dyer's reports 
of cases in Henry VIII. and Edward and Elizabeth were 
published. At the same time Lord Coke commenced the 
publication of his reports, for the most part cases temp, 
Edward VI. and Elizabeth, and which occupied nearly twenty 
years in publication, in ten parts ; and it is remarkable that in 
all that time there were no other reports published. 

The next reports after the Year Books in order of time were 
those of Plowden, who collected two volumes of cases from 
Edward VI. to the middle of the reign of Elizabeth. After 
that came the year reports, which are very short — so short as 
to be quite useless — with respect to the grounds and reasons of 
the decisions. And these were the only reports which were 
published in eighty years — the greatest part of a century — 
after the Year Books. And the reason is obvious, for when, at 
the beginning of the 17th century, Lord Coke published his 
reports, he had afterwards to say by way of ap Jo^y that they 
were " writ in the tempest of business," and therefore he had 
not time to finish them as he could have wished. It is obvious 
that he was moved to do his best to supply the deficiency of 
law reports for the greater part of a century. 

Lord Coke — the greatest of law reporters, as probably he 
was the greatest of lawyers — who highly extols the importance 
of reports as well as of records, and who especially commends 
his reader " in reading of these, or any new reports, to neg'ect 
not the reading of the old books of years, reported in former 
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ages had/' often observed, it is manifest^ the mischief arising 
from the absence of authentic reports. 

** I haye oflen observed that for want of a true and certain report, 
the case that hath been adjudged, standing on the rack of manj 
running reports (especially of such as understood not the state of the 
question) hath been so diversely drawn out that many times the true 
facts of the case have been disordered and disjointed, and most 
commonly the right reason and rule of the judges utterly mistaken." 
— (1 Reports, ii.) 

So early, therefore, as the time of Lord Coke, were the evils 
under which we now labour observed. Those evils, as his own 
example amply illustrates, could not be effectually removed by 
merely casual reporting. The reasons for this are disclosed in 
his own writings and reports. It is manifest that Lord Coke 
regretted the cessation of the official and regular system of 
reporting, and thus he refutes the reason probably given for it 
at the time : — 

'* But to return again to those grave and reverend reporters of the 
laws in former times, who about the end of the reign of King 
Henry YII. ceased (between which and the cases reported in 
the reign of Henry VHI. you may observe no small difference) ; so 
as it was thought that at that time the reports of the law were suf- 
ficient ; wherefore it may seem unnecessary and unprofitable to have 
any more reports of the law. But the same causes that moved the 
former, do require also to have some more added unto them for two 
special ends and purposes. First, to explain and expound those Acts 
of Parliament which either have been enacted since these reports, or 
were not in any former reports expounded. Secondly, to remove 
doubts in former reports rising either upon diversity of opinions, or 
questions moved and left undecided. For that it cannot be but in so 
many books, written in so many ages, there must, as in all sciences, 
be some diversity of opinions, and some doubts left to be resolved." 
(Pref. Part. HI.) 

Later writers take the same view^ and note a decline in 
Law Reporting. The writer of the preface to Coke's reports. 



Law Reports and Law Reporting. 279 

himself a great lawyer, says — speaking of the period since 
Dyer's reports, the middle of the reign of Elizabeth : — 

'* Since that time, there hath not been any continuation or depen- 
dence of term or time, in Lord Coke's reports or in any other 
approved law author to this present {temp, Charles), whereby a 
constant series of our law resolutions might hare been propagated. 
By which .... a multitude of flying reports, whose authors are 
as uncertain as the times when taken, and the causes and reasons of 
the judgments as obscure as by whom judged, have of late crept 
forth ; whereby, instead of that plentiful and profitable increase which 
those fields, by a vigilant husbandman tilled, would have yielded to 
our students, we have been entertained with barren and unwarranted 
products, which tended the depraving the first grounds and reasons 
of our law and the practitioners thereof, who by such false lights are 
misled." 

From these and many other authorities it can be shown that 
the requisites of good Law Reporting can only be attained by a 
regular system. 

As no one was a greater lawyer or law reporter than Lord 
Coke, it may be worth while to mark and note his ideas as to 
good law reporters, and the good rules or principles he lays 
down as to law reports. First, it is to be observed that he 
greatly lauds the diligence of the Year Book reporters, who, 
from the internal evidence of the Year Books themselves, it 
can be easily seen must have reported every point of law and 
every case on which a point of law was decided, during their 
time. And hence it might be inferred that Lord Coke was of 
opinion that all decisions on points of law should be reported. 
Nor, It is clear, would that inference be wrong, for he 
distinctly so lays it down. He says : — 

" That there is no case or point of law, seem it of ever so little 
account, but will stand the student in stead at some time or other ; 
and therefore, in reading, is not to be omitted." * 

And if, in reading, they were not to be omitted, it follows that 
* Co. Litt., 9 (a). 
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they were not to be omitted in reporting, for if not reported, 
how could they be read ? And in the same way it may be 
shown that Lord Coke would have been of opinion (if it had 
been possible in his .time, when regular reporting was at an 
end) to have the reports published as speedily as possible, for 
he says to the students of the law : — 

'* That they should first read the later reports, because, for the 
most part, the later reasons and judgments are the surest, and there- 
fore best for the settling of their judgments, and are easier to under- 
stand."* 

And of course if it were desirable to read the cases last 
reported, it would be still more desirable, if possible, to read 
the reports of the cases last decided. 

Further, it is abundantly manifest from the whole tenor of 
Lord Coke's writings, and still more so from his example as a 
law reporter, that he was of opinion that law reports should be 
such as to disclose clearly and distinctly not only the decisions 
and the premises, but the grounds and reasons of the decision 
given. This indeed he remarks as the great distinction 
between records and reports, and the great advantage of 
reports over records, embodying so much of the record as is 
material, and adding with the facts all the grounds and reasons 
of the judgments. He says : — 

" The reporting of particular cases or examples is the most per- 
spicuous course of teaching the right rule and reason of the law." — 
(Pref. Part VI.) 

And again : — 

** I have reported the very text, and as it were the very voice of 
the laws, proved by the judgments and resolutions of the judges." 

And it is obvious that in his view and opinion reporters only 
fulfil their function, and reports only answer their proper end 
and object, when they disclose the right grounds and reasons of 
judicial decisions. 

It results from these conclusions, and is in like manner 

* Co. Litt. 249 (h). 
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clearly deducible from Lord Coke's own language, that he 
was of opinion that the securing of good law reports was of 
continual and perpetual importance, the law being essentially 
a progressive science, adapting itself from age to age to the 
exigencies of society, and each age requiring reports of its 
judicial decisions. 

Further, we may hence deduce another important inference, 
that Lord Coke was of opinion that the revision, correction, 
and expurgation of our law should be left to the judges 
themselves, as reported in later cases ; thus he says that he 
puts forth his new reports, as — 

" Tendiog better to the true exposition of certain general Acts 
of Parliament, or to the true understanding and sense of our books, 
where there seemeth some diversity of opinions." — {Ibid^ XIII.) 

So that it is abundantly manifest that Lord Coke would 
not admit of any authority, either in reporters, or editors of 
reports, to revise or expurgate the decisions themselves, 
but would hold that this should be left to the judges in 
later cases; although this of course would in his opinion 
afford an additional argument for taking every means to 
secure authenticity and accuracy in the reports. 

In collections or digests of decisions, of course cases over- 
ruled would be omitted ; but Lord Coke would consider that 
only the courts could overrule judicial decisions. This 
is indeed one of the most important functions of the judges, 
either, in cases of error, to overrule and reverse, or in later 
cases^ to explain and expound the decisions of the judges, their 
contemporaries or predecessors. And it is one of the most 
weighty reasons for the necessity of law reports as well as 
among the most weighty arguments for taking care to secure 
their accuracy and authenticity. It is an entire confusion 
of ideas to suppose that it is for reporters or any other 
authorities but the judges to review judicial decisions. The 
reports may or may not require revision or expurgation 
as they are proved to be incorrect or become obsolete by 



• 
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change of law, or as the decisions themselves are revised 
or overruled by subsequent decisions. But the decisions, 
except in that last case^ can only be revised or got rid of 
by the judges. And hence the urgent necessity for continued 
reports.^ 

It equally results from these premises^ and is equally laid 
down by Lord Coke^ that a good law reporter must be a 
good lawyer: 

'* For that it is hard for a man to report any part or branch of 
art or scieDce justly and truly, which he professeth not, and 
impossible to make a just and true relation of anything that he 
understands not."— (i^re/. Part III. V.) 

It is indeed a self-evident axiom that a man cannot report 
well what he does not understand. Hence it plainly follows 
that to be a good law reporter a man must be a good lawyer. 
And this not only that he may understand the grounds and 
reasons of the decisions^ but that he may appreciate the 
importance and * application of decisions^ and be aware of 
former decisions upon the same subject; and thus observe 
accurately any new distinction or diversity laid down or 
involved in the decision. 

That this is so has, indeed, been abundantly attested by 
experience, for as the example of Lord Coke himself amply 
illustrates, and the very names of all the reporters of repute 
from and after his time,, great law reporters have always been 
great lawyers. Witness the illustrious names of Plowden, and 
Dyer, and Croke, and Hobart, and Strange, and Salkeld, and 
Raymond, and Willes, and Blackstone. 

But then as the history of this the second age of law report- 
ing also abundantly proves, the requisites of good and suffi- 
cient law reporting could not be realised when the law 
reporting was entirely casual. These requisites will be found 
to require that the reporters shall be good lawyers, devoting 
themselves to the vocation of reporting. 

Even after, however, the appointment of official reporters 
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was discontinued, the judges still exercised a species of super- 
vision over such reports as were published, to this extent, that 
none were published or were allowed to be cited without their 
sanction. Thus, for instance, the reports by BoUe, of cases 
temp. James I., were, when first collected, thus certified by 
Hale :— 

" This collection of reports are of Serjeant RoUes' own taking, 
very good and fit to be printed." 

Nor was this deemed enough, for when the collection was 
printed and published, it was with this certificate, signed by 
Finch, Chancellor, and all the judges : — 

" We allow the printing and publishing this work." 

And so in all reports of repute down to the time of Black- 
stone ; insomuch that we read, that when one cited Dalison's 
reports, the court asked with some asperity by whose authority 
they had been published ? 

It is obvious that after the discontlnuaaee of official or 
authorised reporters, men would be naturally reluctant to put 
forth reports, either from the fear that they would not be 
deemed of authority or repute, or from their being so fully 
occupied with business, as to render it difficult to find time for 
the work. Hence there were not any reports published for 
nearly a quarter of a century after Lord Coke's reports ; and 
none t^ould undertake it, until Lord Chief Justice Hobart, 
who was Lord Coke's successor, did so ; and Bulstrode, under 
the Commonwealth, was the first lawyer after Coke who pub- 
lished reports in his lifetime, and they were reports of cases 
decided long before — probably in some cases nearly half a 
century. Indeed, Serjeant Maynard, in arguing a great case, 
in 1684, cited from a note of his own a case decided fifty years 
before. And up to the time of the Bevolution, or about the 
end of the 17th century, the profession were without any 
reports of repute, but such mere casual papers, tardy and 
generally posthumous — so that such reports as were taken were 
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prepared rather for the benefit of a future age than of the 
present. 

Attempts were made, indeed, to remedy this grievous evil ; 
and it appears that reports were published, but they were not 
of repute, and indeed were spoken of with contempt. Thus 
Bulstrode alludes to some of these " flying reports" as he called 
them. And Sir Harbottle Grimston likewise refers to them 
in terms of the most severe and sovereign contempt ; as " blind 
and misshapen reports written by uncertain law hands, — 
though sordid ignorance in the contemptible pamphlet dress." 
These led to the statute after the Restoration, " prohibiting 
all law books to be printed without the licence of the Lord 
Chancellor, or Keeper, the Chief Justice of each court, the 
Chief Baron, or one or more of them, or of one by their 
appointment." Which Act, after several continuances, expired 
in the reign of William III. And in conformity to this law 
most of the reports published while it continued were so 
licensed by the Lord Chancellor and Judges. 

And although*after the Revolution that species of censorship 
was no longer compulsorily established by statute, it was 
nevertheless usual for those who published reports to seek for 
and obtain the sanction of the judges ; and this allowance will 
accordingly be found prefixed to most of the reports pub- 
lished at that time and during the earlier part of the 18th 
century — for instance, in the reports of Holt, Strange, and 
Raymond. Though, indeed, the reports published during 
that period, and down to the latter part of that century, were 
for the most part published by men of such eminence that 
their names alone might well have been relied upon as suffi- 
cient authority. But then they had little time for reporting 
until late in life, and their notes were brief and bald, and 
could not be amplified by memory. 

Hence their reports were not only published casually, and 
at long and uncertain intervals of time, but when published 
were often, notwithstanding the eminence of the reporters, ob- 
scure, inaccurate, and defective as to the grounds and reasons 
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of the decisions^ which are the most important elements of a 
report. 

" For indeed, though in every case the main thing which it* 
behoves us to know is what the judges take and define to be law, 
yet the short and concise way of reporting it which is affected in 
some of our books doth very scantily answer the true and proper 
end of reading them, which is not only to know what is law, but upon 
what grounds and reasons it is adjudged so to be, otherwise the student 
is very often at a loss and left in the dark, especially where he finds 
other resolutions which seem to have a tendency to the contrary 
opinion." — {PreJ. to 1 Mod, Rep,) 

With that object it was deemed necessary to report the 
observations of the judges in the course of the argument. 

" In this respect these reports will appear to be more satisfactory 
and enlightening than many others ; the cases containing in a brief 
and summary way — what hath been offered by the counsel pro and 
con; and the debates of the reverend judges, as well as their 
ultimate resolutions : than which nothing can more contribute to the 
advantage of the studious reader and the guidance of his judgment, 
not only in the point controverted, but likewise in other matters of 
law where the reason is the same." — (Ibid.) 

During this period the cases reported were often so shortly, 
obscurely, or loosely reported, as to be quite useless.* 

Thus, therefore, during the long period between the time of 
Bacon and of Blackstone, the age of casual reporting, there 
were either no law reports, or such as were imperfect and 
obscure ; or such as came at long and uncertain intervals of 

* Thus Morse v. Slue (1 Vent. 190, Sir T. Ray, 220; 1 Keb. 806; 1 
Mod. 85 ; 3 Keb. 72 ; 2 Lev. 69), is a very obscure case, per Williams, J. ; 
Blackiey, Stemhridge, 6 C.B., N.S., 894, Willes, J., tftirf, 909 ; Palmer y, 
Elkiru (2 Ld. Ray, 1550; 2 Stra. 817), is better reported in Strange, per 
Williams, J., 6 H. and N., 135; so Absor v. French, 2 Shower, 28, is very 
shortly and obscurely reported, per Williams, J., in Dawes v. Hawkins, 8 
C.B., N.S., 848, 856 ; so Coles v. Blatt (Brownlow, 17), declared wholly 
unintelligible, per J. Monahan, O'Hare v. Fabry, 10 Ir. Com. L. Rep., 
818 ; 80 Gervaise y, Gordon, 2 Eq. Cas. Abr. 598 ; "is inaccurately reported ; 
and the doctrine there laid down overruled," Hopkinson v. Rolt, 7 Jur., N.S., 
1209. Instances might be multiplied infinitely.'' 
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time. The first reports of cases^ after the Restoration, pub- 
lished, were the series of what are called the " Modem 
reports," which comprised ultimately the whole period from 
the Restoration to the reign of George II. ; that is, the com- 
mencement of that reign, leaving a chasm between that period 
and the commencement of what were called the Term reports, 
which marked the third era in the history of law reporting, 
and which were the first recurrence, after the Year Books, to 
the system of regular reporting. 

The intervening period is only filled up by various casual 
reports, such as those of Strange, and Willes, and Wilson, and 
Blackstone ; but these were only published after the deaths of 
the reporters, or long after the period when the cases reported 
were decided. And Willes' reports, edited by Durnford, 
one of those who published the Term reports, forms a link 
between the second era of the history of law reporting — the 
era of casual reporting — and the third, which maybe called 
the era of private but regular reporting, which, with great 
modifications, has continued to the present time. 

During the whole of this long period, the reporters were 
men of high eminence and large business ; but then, for the 
very same reason, they were not likely to publish their reports 
until the close of their career, when in retirement, or in com- 
parative leisure ; if, indeed, they were published during their 
lives at all, which was not often the case, they were published 
late in life, and after a long period had elapsed since the time 
when the cases were decided. Thus the reports of Sir W. 
Blackstone, extending over the long period from 1746 to 1779, 
were not published until after his death in 1781 ; and so the 
valuable reports of Lord Chief Justice Willes were not pub- 
lished until after his death, when they were edited in 1786 by 
Mr. Durnford, one of the joint reporters of the Term reports, 
which commenced about that time. That closed the second 
era of law reporting, the era of casual and posthumous 
reporting. 

The reasons for the publication of the Term reports, the 
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evil it was proposed to remedy, and the manner in which it 
was remedied, are all very well explained in the preface to 
those reports published in 1786. They were, as their title 
implied, the first regular series of reports, and the advantages 
of such a system are thus explained, and will be perceived at 
once. 

" The desire universally expressed for a periodical work of this 
nature, was the principal inducement which led the compilers of 
these notes to submit them to public view without any design of 
entering into a competition with any modern reporter, should they 
meet with approbation they mean to pursue their plan of the notes 
of cases adjudged in the court of King's Bench, within a short time 
after each term. 

'^ In a work of this kind all that can be expected is accuracy ; to 
polish and digest properly requires long time and much labour, 
which defeat the intention of this publication, the primary object of 
which is to remedy the inconvenience felt by every part of the 
profession of waiting two or thr«e years, till some gentleman of 
experience and ability has collected matter sufficient to form a 
comple^jB volume." 

But although this, the third age of law reporting — that is, the 
age of private but regular reporting — was marked by an immense 
improvement and advance, in so far as this, that now, for the 
first time since the cessation of official reporting, the decisions 
of our courts were reported for the same age and generation, 
instead of for the next, some of the evils of the previous system 
still continued ; and in the attempt to remedy or remove them 
a new system was started, which created still greater. The 
reporters were still men of high eminence in the profession, as 
the names of Cresswell, Alderson, Jervis, and Crompton will 
remind us ; but for that very reason they had not time to 
devote themselves to reporting ; and though there was a great 
approach to regular reporting, and their reports when pub- 
Hshed were of great value, they were long delayed, and very 
irregular in their appearance. Moreover, as men of this 
eminence were not likely to give their valuable time without 
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a large remuneration, and could command almost any amount, 
the cost of their reports was enormous, and probably the 
regular law reports have always been about the most expensive 
works ever published. Nor was this all. The mode of remu- 
neration was the most objectionable that could be devised ; it 
was by the sheet, and hence, although while the reporters 
were men of high eminence, this doubtless did not practically 
affect the length of their reports, there came a time when it 
did, and it was obviously a premium upon prolixity. The 
evils of the system in the course of thirty or forty years 
worked a remedy, but the remedy in some respects proved 
worse than the disease, for it produced an inferior race of 
reporters. The delays and the costliness of the " regular " 
reports led to the establishment of two publications, the Jurist 
and the Law Journal^ based upon the principle of periodical 
and economical reports. And no doubt they have both proved 
in these respects practically useful, and indeed valuable. But 
then they necessarily introduced certain commercial elements 
into the matter, which involved certain ineradicable evils, and 
tended greatly to lower the status of law reporters, and the 
character of law reports. The commercial element requires 
cheapness, and looks to profit. The new periodical reporters 
were stipendiaries, and their stipends were fixed with a view to 
competition and to profit. The object was to lower the price 
and quicken the speed of publication — in other words to bring 
out the reports as quickly and as cheaply as possible. To 
combine these two objects with commercial profit it was im- 
possible not to make excellence in the reports or eminence 
in the reporters the main considerations. Reporters must be 
had at a certain amount of stipend, and that was necessarily so 
small, that it was impossible .to secure the services of good 
lawyers ; and if men of learning and ability were obtained, 
they would throw up the ill paid work as soon as possible. In 
short, reporting became the work of young men anxious to do 
something and pay their expenses before they got into harness, 
and who ceased to report so soon as they became fit to report. 
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In other words, reporting fell into the hands by degrees not of 
the best men in the profession, but often of the worst. The 
reports they produced were quite as good as could be reason- 
ably expected for their remuneration, which was, and is, less 
than the salary of a newspaper law reporter.* But while 
this amply excuses the reporters, it is of course no excuse for 
the system of reports. They reported wonderfully well for 
their money, but very badly for the profession. The fevils 
they introduced reacted in many ways upon the regular re- 
ports'. In their anxiety to emulate their rivals in speed, they 
often equalled them in inaccuracy. By degrees the com- 
petition lowered the circulation and rate of remuneration of 
the regular reporters, and the men of high eminence ceased to 
report. An inferior race came in, men to whom money was 
more than fame and repute, and who fell into the twin vices of 
prolixity and inaccuracy. 

Setting aside the worst and basest motive for prolixity, it 
at all events argues indolence, which induces slovenliness : for it 
is easier to copy a document than to digest it : and it requires a 
good lawyer to digest it well. The arguments, and the grounds 
and reasons of the decisions were slurred over — in the same 
proportion as the mere documents were set out — and the result 
was omission of what was material — obscurity and inaccuracy. 
There was, moreover, now a competition of reports as well 
as of reporters. Numerous reports had to be collated in order to 
collect the real ground and reasons of the decisions ; and some- 
times these could not satisfactorily be ascertained at alL The 
result was, in a great degree, to disturb and unsettle the law. 

Even during these " palmy " days of ^^ regular " reports, 
judges or text writers in subsequent times have repeatedly 
discovered difficulties or exposed errors as to the grounds and 
reasons of decisions in the cases reported in the regular reports.f 

* This the writer is able to state of his own actual knowledge and expe- 
rience. The Times gives more than twice the amount paid bj the Law 
Joumal or Jurist to their law reporter. 

t Thus for example the case of Woolley v. Clarke^ 5 B. & Aid., 744 and 
1 D. &. R., 409 is differently reported in the two reports; J. Monahan, C.J., 
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Numerous cases even in the " regular " reports are found to 
be reallj worthless, because not giving the grounds and reasons 
of the decisions.* 

Sometimes the courts correct the regular reporter by some 
other,t or denounce it as incorrect.} 

Sometimes the most important omissions in the " regular " 
reports are pointed out, especially in comments upon previous , 
decisions : the omission of which has been found to have misled 
the profession and the bench for years.§ 

Sometimes the report, whether of the " regular " reporter or 
of some other, is denounced and disregarded as unintelligible, 
or incorrect.il 

in a recent case observed that " the expert in D. & II., must contain the true 
ground of the decision," McCarthy v. Donovan, 13 Jr. Com. L. Rep., 195. 
So in commenting upon Atkinson v. Belly 8 B. & C, 277, an observation of 
Bay ley, B. — doubtless wrongly reported — is pointed out as bad law. 
Maule, J., Orafton v. Armitage, 2 C.B., 339 ; Hall, J., Lee v. Griffin, 

7 Jur. N.S., 302 ; 30 L.J., Q.B., 253. So speakiag of Remnant v. Bremridge, 

8 Moore, 94, Patteson, J., says, *^That case is unintelligible to me aa 
reported;" Homidge v. Wilson, II A. & E., 645. 

♦ Thus conmienting on Evans v. Salt, 6 Beav. 266, Kindersley, V.C., 
flays : — " I do not consider it a decision which ou^ht to govern subsequent 
cases, inasmuch as the report gives only the decision, and not one word as 
to the reasons on which it is founded." See I Drew. & Sm., 228. 
So commenting on Scoti v. Neshitt, 14 Ves., 458, Lord Kingsdown, P.O., 
says, " The report of that case seems to be very imperfect, and it is not easy 
to collect from it with accuracy the principles which were laid down by 
the great judge (Eldon) who decided it ;" Fraser v. Burgess, 13 Moore, 
P.C.C., 814. 

f Thus commenting on Brown v. Nicholson, 5 C.B., N.S., 468 ; 28 L. J., 
M.C., 49 ; the court observed in a subsequent case that there was an error 
in the judgment as reported in 5 C.B., N.S., and that it was rightly re- 
ported m the L.J., vide Candlish v. Slimpson, 30 L. J., M.C., 178, 182, n. So 
the report of Hurst v. Hurst, 4 Exch. 571 ; corrected by the report of the 
case in 19 L.J., Ex. 401 ; Leigh v. Lillie, 6 H. & N., 170. 

X Thus in Kensington v. Bouverie, 19 Beav. 39, the Master of the Rolls is 
reported to have laid down something which he afterwards disavowed. — 
(Vide S.C., 7 H.L.) case, 564. 

- § See a remarkable instance in Bernstein v. Baxendale, 6 C.B., N.S., 251, 
where Willes, J., states that a particular case cited had been discussed in 
Hart V. Baxendale, 6 Exch. 769, " and in the course of the argument — 
though that is not noticed in the report — the court intimated a strong 
opinion that the ruling could not be supported ; " and Byles, J., said, " I felt 
myselfgoverned by that case — but now I learn for the first time that the 
ruling m that case has been reflected upon, and that the matter is to be 
dealt with as res integral 

II Thus Romilly, M.R., commenting upon the case of Cdllard*s Patent, 
26 Beay. 427 ; 5 Jur. N.S., 259, says, ^' ido not understand the case as it is 



Law Reports and Law Reporting, 291 

Sometimes judges disregard a case because " not reported by 
the regular reporters ; " * sometimes they correct the " regular 
reporter " by some other which they openly prefer. 

Text writers are frequently from these causes embarrassed 
by unintelligible reports, f and can only arrive at a correct 
idea of what has been decided by a careful comparison of 
.different or even opposite reports. 

It is worth notice that in America, where in the state courts 
the same system of reporting prevails, the same evils are 
experienced. In the Supreme Court, indeed, where a system 
of official reporting has been established, they do not appear 
to exist ; eo, at least, it is stated in the interesting report of 
the committee upon law reporting. But in the state courts in 
which the system, or rather no system, of law reporting is the 
same as in this country, the same evils are observed. And 

reported. There must have been counter evidence which influenced me," 
9 Jur. N.S., 838. So, speaking of a case in Younge, 562, Lord Westbury 
says, "It is most erroneously reported, for nothing of the kind was decided 
in that case as stated in the report of it. The incorrectness of that report has 
been commented upon, &c., per Westbury, C, in Gilbert v. Lewis^ 32 L. J., 
1 Ex. 347. So Sweet v. Abrahams^ 8 Beav. 598, seems to have been mis- 
understood, &c. Turner, L.J., in Wilde v. Wilde, 10 W.R., 503. 

* Thus Pollock, C.B., commenting on R. v. Malpus, 3 Cox., Cr. Ca., 482, 
says, " I place no reliance on that case : it is not reported by the regular 
reporter." Wellock v. Constantine, 32 L.J., Ex. 285. So the Irish Master 
of the Rolls makes a similar observation in a case {Beasley v. Burden, 2 Sm. 
and S. 519) as to which he cites and compares various reports ; Hungerford 
V. Beeton, 5 Ir. Chanc. Rep., 417. 

j" Thus in Tilsley's Stamp Laws, p. 20, App., we find the case of Wells v. 
Bridger, 18 L J., Ex. 384, is thus commented upon, " The case is only to be 
accounted for by supposing that counsel were not aware of the special 
clause applicable. . . . The report of the case is not altogether intelligible — 
either in the statement of facts, or in the judgment. The doctrine which 
would appear to be involved in the judgment (as reported) is opposed to all 
the authorities." So again p. 643 — in Commenting on Weedon v. Woodbridgty 
13 Jur. 670 : " The case can scarcely be said to be satisfactory. . . . No 
reasons for the judgment •are given, but during the argument a learned 
judge is reported to have made an observation which, in a general point of 
view, would se^m to be inconsistent with the authorities, and so to an 
extent the learned judge never contemplated, and which would be too 
absurd to need any observation." So again, elsewhere, in the same work 
(p. 27), the case of Mayfield v. Robinson, 14 L.J., Q.B., 265, is commented 
upon as there reported, and then it is added, " The above remarks were 
written before seeing the case in the Queen's Bench reports, where Lord 
Denman is reported to have said, &c., — that is, to have given quite a different 
reason for the decision." Instances might be multiplied without number of a 
gimilar character. 

U 2 
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thej are well described and illustrated in an article from an 
American legal publication — reprinted recently in the Solicitors* 
Journal. The writer, after expounding the excellencies of the 
old regular reporters, such as Burrow, the Term reports, &c., 
goes on to describe the wretched slovenly style of reports we 
now see in the Law Journal and other volumes; — perhaps 
wanting in any statement of the facts, or any account of the 
arguments. 

"Having thus determined that the reports, which we consider 
examples of good reporting, usually have three divisions — 1st. The 
case, or statement of facts. 2nd. Argument of counsel on these 
facts. 3rd. The judgment of the court; each of the parts being 
separate and pure ; the statement or " case," pure fact; the argument 
of counsel, argument merely; the judgment, decision simply, with 
the grounds assigned therefor — we propose to consider wherein do 
the reports of later times continually differ from these models ? 

" They differ from them in this respect chiefly, to wit : that the 
"statement ''does not present facts at all, and that the judgment does 
present them largely. And the order of results has been, we think, 
this : — 

" 1st. That the arguments of counsel were unintelligible. 

" 2nd. That they have been suppressed. 

"3rd. That "the judgment" has become the whole "report;" a 
report generally not a good one, and often positively bad : its value 
as a " report " diminishing in exact ratio of its perfection as a 
judgment. 

" 4th. That the law, so far as it is a science of precedents, is 
becoming radically disturbed, and that instead of resting on known 
adjudications — adjudications which were respected ostensibly because 
they were solemn judgments — we are in danger of drifting into 
another system — a system more like that of Continental Europe — 
where jurisprudence shall be without soundings or chart, and without 
even a compass other than what this body of men or that may think 
good on principles of general equity; a system bad enough even 
when integrity characterises its administrators, but woeful indeed if 
integrity should cease ever to be their portion." 

The writer then goes on to denounce the absence of any 
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statement of the facts in the slovenly substitute, the " facts 
are suflSiciently stated in the judgment;" a fonn constantly used 
even in the regular reports : — 

" We do not here think it worth while to refer at large to another 
class of reports — characterised by exactly opposite qualities, so far as 
respects the reporter's work — a class of which modern examples are 
not rare in England. These have a statement with a witness; for 
the reporters used to cast in as their " case " the paper book com- 
plete ; testimony as taken at large upon the judge's notes ; deeds, 
wills, &c., in extensoy with seals, signatures, acknowledgments, and 
all ; the whole record, in short, as it came up. This disorderly 
congeries being nearly as unintelligible as no statement at all, the 
result was much as though none had been made in fact; and we may 
still include such reports within the class we treat of : that is to say 
the class where the reporter does not state the case, and leaves the 
facts to be gathered from the judgment only." 

Twenty years ago the evils of the system — or rather absence 
of system — awakened the attention of the profession, and it is 
eighteen years since we drew attention to it : — 

*' The system of reporting," says the writer in The Law Magazine^ 
*< as now carried on, is become a serious evil and calls loudly for 
reform. Instead of a collation of judicial decisions, with the facts 
necessary to support them, and the grounds upon which they are 
made, carefully and briefly set out, we have volumes upon volumes 
of reported cases, in which the points important to be known bear 
but a small proportion to the mass of useless undigested matter with 
which these volumes are filled. The inconveniences of such a 
system are evident ; instead of having to read through a few pages, 
and obtaining a clear comprehension of a particular point, we have 
to w4de through an enormous quantity of matter, which, so far from 
throwing an additional light upon the subject, confuses, by the 
numerous doubts and difficulties by which each case is surrounded ; 
the consequence is, we do not obtain that certainty in the law which 
it should be the object of all reports to accomplish. Besides this, a 
considerable expense is thereby entailed upon us, to whom these 
reports are necessary. The price of a volume increases in proportion 
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to its size, and so we have to p^y largely for that with which we 
should be onlj too glad to dispense, were we not compelled to put 
up with it for the sake of the small quantity of valuable matter it 
contains, and which one ought to have in a more convenient form, 
and at a much cheaper rate. Nor is this all ; but from causes which 
we shall afterwards explain, we are compelled to provide ourselves 
with other volumes containing a greater portion of the same matter, 
80 that on the whole we are forced to pay annually a much larger 
sum for reports than either there is any occasion for, or we have any 
inclination to indulge in. The mischief is obvious, and very generally 
felt. A reformation is wanted, though it would seem difficult to 
carry out in proportion to the extent and inveteracy of the evil, but 
if we can do anything towards it by the suggestions we are about to 
offer, we shall be well satisfied."* 

Nor were we alone in our denunciation of these evils. 
About the same time an article in the Jurist thus denounced 
them : — 

**No doubt the law reports of the present time are, with few 
creditable exceptions, not what reports should be. Some are a mere 
statement of the nature of the case, too crudely set out to show the 
points of it, followed by the names of the counsel, a list of the cases, 
and the judgment verbatim. Others are habitually a recapitulation 
of the pleadings, of the arguments at great length, and a statement 
of the judgments at great shortness. Others are little more alto- 
gether than marginal notes should be. No one can read the reports 
and not see that there is much to reform in the whole system. But 
the question is, on whom lies the burthen of the duty ?" 

That, no doubt was, and is, the great question, and it then, 
as more recently, underwent discussion. In 1849 a committee 
on law reporting was appointed by the Society for Promoting 
the Amendment of the Law ; and in the report of that com- 
mittee, the ancient regulations for making known the law laid 
down by the judges are discussed at length, and the evils which 
arise from the absence of any such regulations at the present 
time are forcibly pointed out ; there being, as the committee 

* Law Magazine^ August, 1848, p. I. 



Law Reports and Law Reporting. 295 

observed, no guarantee that the exposition of the law by the 
judges will be reported at all, or reported correctly, or in time 
to prevent mistakes, or in such a manner as to conciseness, 
form, and price, as to be accessible to aH. 

Such being the evils and practical results of the system in 
point of character, and as regarded the quality of the reports, 
it is not to be wondered at that it should have produced dis- 
content, and repeated attempts to afford a remedy. Before 
noticing these, however, it remains to point out another great 
evil of the system as regarded the accessibility — so to speak — of 
the reports, which practically, more than anything else, are 
the authorities of our law. The text of the statutes is impor- 
tant, and Parliament long ago made provision for their pub- 
lication in a form authentic, accurate, and cheap. But the text 
of the statutes does not give their construction, which is dis- 
closed by the courts. And from the earliest period, as already 
shown, the reports have been coupled ^ith the statutes, as of 
equal importance to the public. 

Hence, when some ten years ago the subject again engaged 
the attention of the bar, and a committee was appointed to 
consider it, this point as well as the others attracted notice 
and received consideration. Referring to the former report 
on the subject, they remarked : 

'^ Although the recommendations then made for the reform of the 
present system of law reporting met with general acquiescence, no 
steps have yet been taken to remedy the serious evils and incon- 
veniences complained of. Your committee, having reconsidered the 
present system, entirely agree with the former committee in denoun- 
cing it as defective and pernicious, both positively as respects the 
mode of making known the exposition of the law of the land, and 
comparatively as regards the older practice which prevailed several 
centuries ago, when the Crown appointed official reporters of legal 
decisions, and the practice adopted at the present time in the 
United States of America, where the office of state reporter is 
regulated by general law. 

"Bearing in mind that the exposition of the law by the judges 
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equally affects the subject with the law positively enacted by the 
legislature, the contrast between the mode of promulgating the 
law enacted by the legislature, and that which is expounded by the 
judges, is very remarkable. The authority of a judicial decision 
of the courts, in practice at least, equals that of an Act of Parliament. 
It can be upset only by the decision of a court of error or the direct 
interposition of Parliament. . . . And if it is the duty of the 
State to make the law of the land universally known, there can be 
no reason why the publication of the law as declared from the 
bench should be less formal and less complete than that of the law 
declared by the legislature. In the previous report made to the 
Society, it was shown how the disuse of the ancient practice of the 
law as expounded being published officially in the Year Books, and 
subsequently by reporters expressly authorised for the purpose, has 

led to the evils now experienced 

" There is at present no class of persons officially authorised or 
required to report the decisions of our courts at all ; no limit to the 
accumulation of publicatfons professing to report them ; and even 
when the reports have appeared there is not only an absence of 
convenient means for making them generally known to the local 
judges, magistrates, and official and professional persons who have to 
dispense the law, but the high prices charged by the law booksellers 
confine the use of the higher class of reports to a very small number 
of professional subscribers : and local judges and magistrates are 
every day exposed to the mischief of having cited by way of authority 
notes of cases contained in legal publications, which more or less 
partake of the character of newspapers.*' * 

It will appear from those extracts that both the former 
committees upon the subject, taking into consideration the 
important element of the easy accessibility, so to speak, of 
authentic and accurate reports to the public as well as to 
the profession, were strongly in favour of official reports, and 
an official publication of them ; upon a system similar to that 
of the statutes, which it is well known can be had at three- 
half-pence a sheet, and have in that form an immense circu- 

* Often 80 inaccurate as to tend rather to mislead or confuse ; and often 
opposed to each other so as still more to perplex. 
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lation, probably quite sufficient to repay the expense if not 
to realise a profit. And although for the purposes of the 
profession the committee presented a scheme of a voluntary 
association, it pointed out that such an association must 
comprise at least 5,000 members; and proceeded to say, 
reverting to their former statements : 

" Your committee have already pointed out that it is the duty of 
the State to undertake the work. 

"The statutes at large have from the time of the first inven- 
tion of printing been published under a formal arrangement with 
the State. The Houses of Parliament annually print and publish 
at the public cost waggon-loads of books and papers, which, for 
the most part are necessarily of far less importance to the subject 
than the reports of judicial decisions expounding the law of the land; 
and considering the number of local judges and magistrates who are 
invested with the duty of dispensing the law, it is hardly too much 
to expect that every court of justice should at least have authentic 
volumes of the law provided at the public cost." 

Or, at all events, at a cost similar to that of the statutes, and 
there can be little doubt that if the reports and statutes were 
equally accessible, there is not a petty sessions in the kingdom 
which would not have both. Such being the general views of 
the committee they distinctly laid it down that at all events 
in any scheme of reform there must be the element of 
authority : — 

"Your committee have arrived at the conclusion that nothing 
short of an authorized board invested with the power of superin- 
tending the reports, and regulating the time, mode, and expense of 
publication would effectually cure the evils complained of." 

A board, however, was not deemed the only way of attaining 
the element of authority, for about the same time an article in 
the Jurist on the subject, suggested, as another mode, that — 

" Reporters should be selected — with reference to their legal and 
literary ability — by the judge of the court, in which case they should 
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be bona fide official persons— removable for neglect by the power 
that appohited them.*' 

As the result of this indirectly would be to give these reports 
exclusive or predominant authority,* it would not be expected 
that either the editor of the Jurist^ or any one else interested 
in the maintenance of the existing system, should support such 
a scheme. But it was suggested, it will be seen, even by an 
adverse authority, and the only answer made to it was that it 
would not be practicable. The report of the Bar Committee, 
however, dealt with it not only as perfectly practicable but as 
plainly pointed to by the analogy of the system already existing 
in regard to the statutes. 

However nothing was done until the common law and 
equity reports established by the Messrs. Spottiswoode a few 
years ago, very much on the plan more recently suggested — 
with this material difference : that it overlooked the vital 
and fundamental point — the position, the remuneration, the 
status of the reporters. The reporters under the new system 
(the writer was one of them) were paid at the same rate as 
the Law Journal reporters, that is, mere clerks' wages — far 
less than the law reporters of the Times. The result was 
that it was merely an opposition Law Journal; and as the 
reports were much of the same quality, there was no reason 
why the profession should break their series and take in a new 
set of reports, and hence after three years' trial the experiment 
failed and was abandoned. And so matters existed until the 
Committee of last year upon the subject. That body appointed 
a sub-committee to consider the system of other countries. 

* Though, at the same time, it is most important to observe that, as 
official and authentic reports would necessarily require a certain amount of 
care and time to prepare, and they would not be published so speedily as to 
supersede useful publications like the Jurist^ the Law Times, and the 
Weekly Reporter and Solicitor's Journal, which partake of the character of 
legal newspapers, there would still remain all that is valuable in the 
element of competition, and that best security against abuse — the infallible 
publicity. The existence of th€ law reports in the Times alone would affijrd 
some security ; but adding thereto the existence of these legal newspapers, 
with their speedy although brief reports from week to week (which no 
system could dispense with), there would be a security practically perfect. 
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The report of this sub-committee was of great interest, but 
from the difference between foreign judicial systems and ours, 
no part of it bears practically upon the question, except that 
which relates to the United States : 

" In most of the States, and in the Supreme Court of the United 
States, there are now Official reporters, remunerated by salary. The 
reporters are generally appointed by the State, and are always 
removable at the discretion of the appointing power, but enjjoy in 
the performance of their duties the same freedom as the authors of 
our own reports. No suggestion is made that the official reporters 
are less efficient or more dilatory than their preilecessors under the 
voluntary system ; nor is it found that they are subject to any 
improper interference in the discharge of their duties ; and in the 
State of New York the official reports are required by law to be 
sold at a much smaller price." 

One eminent member of the committee, Mr. M. Smith, Q.C., 
proposed a recurrence to this system of official reporters, but 
the suggestion was not adopted, although the arguments of 
some of the speakers at the last meeting on the subject, tended 
in that direction ; but, in the result, a scheme was proposed, 
which certainly has in it this element of success, that it re- 
cognises the importance of elevating and improving the position 
of reporters. And further, it so far was in accordance with 
the views of the former committee on the subject that it 
recognised it as the duty of the State, if necessary, to co- 
operate in the work. Its principal promoters, indeed, dis- 
claimed that necessity, and proposed a scheme in its nature 
primarily voluntary. The only test of this, of course, would 
be its practical success, which is to be seen. Our object is to 
give a history of the question ; but we may remark in passing 
that this voluntary scheme, as it is avowed, makes no pro- 
vision for the public interests, and is, of course, as necessarily 
it must be, restricted practically to the profession; for, of 
course, no one not in the profession is likely to subscribe to 
a set of reports. At the same time it is also to be remarked 
that the promoters appeared to be alive to the importance 
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of that view of the question, for it was part of their 
scheme that if State aid were granted, the State should have a 
right to copies at a cheaper rate. That, however, although in 
some degree acknowledging a correlative public interest and 
duty, would hardly make any provision for the general 
public; that is, for a general sale of the reports, like the 
statutes, at a low price per sheet ; and so far as we are aware, 
no scheme has ever made any such provision which has not 
been in substance a scheme for official reports, and an official 
publication of reports. And it is obvious that it is one thing 
for the work to be done by the State, or under its auspices, 
and quite another thing for the State to grant aid to a mere 
private voluntary scheme, entirely in private hands. That, 
we quite agree with the promoters of the present scheme, they 
are not likely to obtain; but it is wholly different from a 
system of official reporting, which, of course, must be out of 
public funds, and, as a consequence, the reports, like the 
statutes, would be sold at cost price to the public. 

We have concluded our historical review of the subject; 
and that it was our object to present. As a matter of history, 
the law as declared by the judges was for centuries published 
by official persons, under judicial authority, and out of funds 
provided by the State. And even after that system ceased, 
the reports still continued to be published only with judicial 
authority. In the Supreme Court of the United States, the 
official system of reports has been established, and in our own 
country the system is applied to the publication of the statutes. 
The result of that system, wherever it is applied, is to secure 
to the public access to the authentic sources of our law, at the 
cheapest possible rate. More than one committee of the Bar 
has pronounced in favour of the system, and no one, so far aa 
we are aware, disputes that, if practicable, it is the best. 
Such are the plain facts of the question. The rest lies in the 
future, and must be tested by success. Our business here 
has been with its history, and there, for the present, we 
leave it. 
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Art. VIII.— court OF FINAL APPEAL IN 
ECCLESIASTICAL CAUSES. 

llTHEN the announcement was first made that proceed- 
ings were to be taken in the Ecclesiastical Courts 
against certain of the writers in " Essays and Reviews," it 
required but little sagacity on the part of any one whose 
mind was unbiased by strong prejudice or feeling on the 
subject to foresee that a great crisis in the history of the 
Church of England would be sure to arise whatever the 
ultimate decision might be. As matters have turned out, it 
is needless to speculate as to what the results might have 
been, if the final judgment had been adverse to the defend- 
ants. The difficulty which in that case would have arisen, 
would certainly have been of a very different nature from 
that which now exists, but we are far from thinking that it 
would have been altogether favourable to the good estate of 
the Church as a national institution. 

That great dissatisfaction has been produced in the Church 
by the recent judgment of the Judicial Committee, cannot be 
denied even by those who are prepared to support its sound- 
ness. From various causes which it is unnecessary here to 
investigate, the two principal points which are supposed to 
have been impugned by the judgment now referred to had 
gradually come to occupy a more prominent position in the 
general religious faith of members of the Church of Etigland 
than at an earlier period of her history. They had been 
exalted to the rank of cardinal points instead of being left, as we 
may at least say, in some obscurity ; and therefore when the 
Judicial Committee held that the proposition, that every part 
of the Scripture was written under the inspiration of the Holy 
Spirit, is not to be found in the Articles or Formularies of the 
Church, and that there is no such distinct declaration in the 
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Formularies as to require the condemnation as penal of the 
expression of a hope for the ultimate pardon of the wicked, it 
was felt by many that the whole doctrinal system of the Church 
of England was shaken to its foundation. The proceedings in 
Convocation, the Oxford Declaration, the Pastoral Letters of 
the two Archbishops, and the address to those dignitaries 
for the zeal which they had shown in defending the integrity 
of the faith, were only the outward manifestations of a feeling 
which pervaded large sections of the clergy and of the laity 
attached to the Church. That feeling has now, however, been 
considerably modified, and is by no means so united and so direct 
as it was a few months ago. The union of High Churchmen 
and Low Churchmen, which in the early summer gave promise 
of the healing of many breaches, and of a new order of things 
in the Church, has borne no autumnal fruit. The moment 
the demonstration of prote.sts and declarations was over, and 
the question came to be, what was to be done in the way of 
action, it was found that what would suit one party would not 
suit the other. While the Low Church party seemed to imagine 
that their principles, now acknowledged by their opponents, 
would go forth conquering and to conquer by the mere force of 
truth; the High Church party began to see what the true bear- 
ings of the case were. The wiser and more temperate of the 
latter could not but perceive that the Judicial Committee, acting 
on the principles laid down in the Gorham case, in Heath's case, 
and in the judgment of Dr. Lushington in the " Essays and Re- 
views " case, could not be considered as having given a judgment 
which was clearly outrageous in point of law, and that if similar 
questions came before them, similar decisions might too surely 
be expected. The Judicial Committee were bound to decide all 
questions by the written law of the Church, and it was obvious 
that under such a system the sphere of orthodoxy would be 
greatly circumscribed. But there was an unvmitten law on 
which the articles and formularies reposed, and of which the 
Church was the depositary. If a clerical tribunal were formed 
as the final Court of Appeal, or if the present court were forced 
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to take the law from clerical assessors^ that unwritten law 
would be elevated into its proper place^ and would supply a 
clear rule when there was now often doubt and obscurity. The 
establishment of a new court of final appeal was therefore 
the great object to which every effort should be directed, and if 
this coidd once be obtained^ the Church would stand forth 
" regenerated and disenthralled." 

It was obvious, however, that such views were not likely 
to go very well down with the Low Church party. Not led 
away by any ideal notions Jof the Church of England, they 
could read her history with less bias than their opponents, and 
knew too well what her foundation and constitution were to 
be led astray by what they considered as a delusion and a 
snare. Uneasy feelings respecting their own safety, if such 
a scheme were adopted, no doubt in some degree influenced 
their minds; and at all events they were willing for the 
present to- rely on the maxim which has so often been the 
refuge of minorities — Magna est Veritas et prcevalehit. Such, 
we gather from their organs, is the attitude of this party 
generally with respect to the question which is now agitated ; 
and we cannot but think that in assumiag it, they have 
exercised a very sound discretion. ' 

Allowing for various shades of opinion on this, as on other 
matters, amongst the more powerful party in the Church, the 
point aimed at is that the final decision on all doctrinal ques- 
tions should substantially be in the hands of ecclesiastics. 
The question we have to consider is, how far such a tribimal 
would be consistent with the constitution of the Church of 
England as by law established. It is all very well to talk of 
the privileges of the Anglo-Catholic Church, and of the spiritual 
authority which she has a claim to enjoy as a branch of the 
true Church. Whatever respect such views may be entitled 
to as private opinions, they are not likely to have much weight 
in the decision of the question now raised. We have to deal 
with the Church of England as it exists, having many privi- 
leges conferred on it by law, and beiiig subject to certain 
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restrictions by law. Whatever independence the Church 
might enjoy before the Reformation, we know that at that era 

^* It was found Decessarj to revert to the legislature for an authori- 
tative exposition of the true Protestant faith, the establishment of 
appropriate forms of worship, and the declaration of the Crown's 
supremacy in lieu of that of the Pope in matters ecclesiastical.*' 

And that 

** From this time the power of the ordinary ecclesiastical autho- 
rities of the realm has been exercised in subordination to these 
paramount institutions of the civil government." — (3 Stephen's Com- 
mentaries, 94.) 

*^ Appeals to Rome," as Blackstone says, " were always looked 
upon by the English nation, even in the times of popery, with an evil 
eye ; as being contrary to the liberty of the subject, the honour of 
the Crown, and the independence of the whole realm."^3 Bl. 
Co. 66.) 

No proceeding, therefore, in the great struggle between 
Henry VIII. and the court of Rome was regarded with more 
favour than the abolition of this unpopular system, and 
the enactment in 25 Hen. VIII., c. 19, authorising appeals 
to be made from the Archbishop's court to the King in 
Chancery. By virtue of this statute the Court of Delegates 
was appointed by the King's commission under his great seal, 
and issuing out of Chancery, to represent his royal person, 
and hear all appeals in ecclesiastical causes. In Blackstone*s 
day, 

'' This commission was frequently filled with lords spiritual and 
temporal, and always with judges of the courts at Westminster, and 
doctors of the civU law."— (3 BL Co. 66.) 

Bishop Gibson, however, in the introduction to his " Codex 
Juris Ecclesiastici Anglicani," p. xxi., says : 

" In fact there are no footsteps of any of the nobility or common 
law judges in commission till the year 1604 (i.e., for 70 years afler 
the erecting of the court), nor from 1604 are they found in above 
one commission in forty, till the year 1639 ; from whence (i.e., from 
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the downfall of bishops and their jurisdiction which ensued) we may 
date the present rule of mixtures in that court." 

Dr. Pusey, in his work on the Royal Supremacy, has quoted 
part of this passage for the purpose of proving that none but 
bishops sat on the commission during the first seventy years ; 
but this notion is shown to be founded on a misapprehension 
by Lord Harrowby in his very able .speech in the debate on 
the Bishop of London's Bill, July 1850, 111 Hansard, 653. 
There can be no doubt that whether common law judges sat or 
not during the earlier period mentioned by Gibson, canonitsts 
and civilians who were not in orders, did. But it turns out 
on examining the " Repertory Books," preserved at the Admi- 
ralty Registry, that Gibson was himself mistaken as to com- 
mon law judges having sat in the commission in so very few 
instances as he mentions, from 1604 till 1639. It appears 
that there were more commissions where common law judges 
sat than where bishops sat, so that the practice which Black- 
stone mentions must have dated at least from the beginning 
of the seventeenth century. There is even some reason to 
doubt, whether before 1604, bishops were usually put on the 
commission. There is only one Book at the Admiralty 
Registry relating to the sixteenth century. It contains the 
minutes or acts of the proceedings before the Delegates between 
1538 and 1544. All the Delegates mentioned in these minutes 
as present during the general proceedings seem to have been 
civilians, but there is not a single common law judge or bishop 
amongst them. 

Lord Brougham, in introducing the Appellate Jurisdiction 
Bill in 1832, gives an account of the construction of the Court 
of Delegates and of its manner of working at that time. We 
refer our readers for full information to the report in 14 
Hansard, 78. The court it appears, generally consisted of 
three or four of the Judges in the Courts of Common-Law, and 
three, four, or five civilians. In order to make a sentence 
valid, it was necessary that one of the Common Law Judges 
should be a party to it. Where an equality of decision 

VOL. XVIII.— NO. XXXVI. X 
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occurred, there was no sentence. Again, the choice of civilians 
was exceedingly limited, the more eminent counsel at Doctor's 
Commons having been engaged in the suit in the court below, 
so that the selection was necessarily made from the junior 
bar, or from those members who were not in full practice. 

The court, it is scarcely necessary to add, was appointed in 
each case pro hdc vice, and at the sole pleasure of the Crown. 
The Court of Review seems to have been little more than 
another set of Delegates appointed as an act of grace, on the 
recommendation of the Lord Chancellor to rehear the case. 

From the catalogue of Delegates Processes — now in the 
custody of Mr. Rothery, the Registrar of the Admiralty Court, 
to whom we are indebted for much valuable information — it 
would appear that cases of heresy were occasionally tried on 
appeal before this Court. The following instances have been 
pointed out by that gentleman. 

No. 626 (in 1692), Salter v. Davis. This is described as 

** A business of office promoted by Salter against Davis, Vicar of 
Penn, Buckiiigbamshire, for omitting to read, &c., as required by 
law, the XXXIX. Articles, for preaching in favour of popery, and 
for neglecting cure of souls in that parish, together with other 
offences." 

No. 788 (in 1713), Felling v. Dr. Bettesworthy Dean of the 
Arches. The note of this case in the printed catalogue is as 
follows: — 

" Whiston (the famous William Whiston) was proceeded against 
by Dr. Felling for heresy, &c. Whiston, however, living in the 
exempt jurisdiction of the Dean and Chapter of St. Paul's, the judge 
of that court signed Letters of Request, &c., to Dr. Bettesworth : 
but which Dr. Bettesworth refused to accept, on the ground of such 
letters containing no suggestion why the cause should not be equally 
well heard and determined in the Dean and Chapter's Court. The 
present appeal by Felling should seem to be interposed against 
Dr. Bettesworth for such his refusal.'' — {Vide. Gibson, 1,007; 
Comyns, 199.) 
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No. 1,246 (in 1776), Havard v. Evanson, In this case 
there is the following note :-^ 

"The office of the judge was promoted in the consistory of Glou- 
cester bj Havard and another against Evanson, Vicar of Tewkes- 
bury, in that diocese, for reformation of his manners, &c., especially for 
depraving and impugning the Liturgy and Articles of Religion, &c. ; 
for not using the prescript form of Divine Service, &c. ; for main- 
taining doctrines repugnant to the XXXIX. Articles, &c. ; and for 
other irregularities and excesses. Vide the Articles, foK 175,250 
annexed to which is exhibited '"a pamphlet, charged to have been 
written by Evanson, entitled * The Doctrine of a Trinity and the 
Incarnation of Grod examined, upon the Principles of Reason and 
Common Sense,' which is transcribed entire into the process." 

Mr. Kothery adds : — 

" No doubt many other cases might be found by carefully examin- 
ing the * Delegates' Assignation Books,' but these seem enough to 
show that cases of heresy were brought before the delegates. Pro- 
bably too, as in other cases, the Crown may occasionally have issued 
commissions of review to hear the case again ; but I have not been 
able to find a case in point." 

It is curious to see how the different commissions which sat 
on the appeals we have just mentioned were composed. In 
Salter v. Daviesy there were three bishops, three common law 
judges, and five civilians. In Petting v. Beitesworthy there 
were in the original commission, five bishops, three common 
law judges, and five civilians, and in the commission of Ad- 
juncts afterwards issued, one of the bishops was omitted, and 
four others were added, along with two other common law 
judges. In Howard v. Evanson^ there were no bishops on 
the commission, but it consisted of three common law judges 
and five civilians. Here it is obvious a very grave charge of 
heresy was tried without the presence of a single ecclesiastic. 

We think it scarcely possible that anyone will contend that 
the Court of Delegates, constituted as we know it to have been 
during more than two centuries, was a better appellate tribunal 

X 2 
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in cases of heresy than the Judicial Committee. Even before 
the period when the ** rule of mixtures " began^ we strongly 
suspect that the civilian element of the court, which no doubt 
always existed^ was very much as Lord Brougham has pointed 
out in the speech already referred to. In so far, however, as 
cases of heresy were concerned, we should suppose that the 
jurisdiction of the delegates was very seldom invoked, these 
being dealt with much more effectually by the Court of High 
Commission. The arbitrary and unrestrained power which that 
court (1 Eliz., c. 1, s. 18) possessed for the redress of spiritual 
enormities may seem to some to have admirably fitted it for the 
trial of heresies, if its constitution had been strictly ecclesiastical. 
But for ourselves we very much prefer the *Court of Delegates, 
objectionable as its constitution was, and still more the present 
Judicial Committee. 

By 2 & 3 Will. IV., c. 92, it was provided that every person 
who might formerly have appealed under 25 Hen. VIII., c. 19 
may now appeal to Her Majesty in Council, and by 3 & 4 
Will. IV., c. 41, s. 3, and 6 & 7 Vict.> c. 38, s. 11, that Her 
Majesty shall by Order in Council direct that all appeals from 
ecclesiastical courts shall be referred to the Judicial Committee 
of the Privy Council By 3 & 4 Will. IV., c. 41, s. 1, the 
president for the time being of the Privy Council, the Lord 
Chancellor, and such of the members of the Privy Council as 
hold or have held certain judicial offices therein enumerated are 
to form the Judicial Committee; power being given to the 
Crown to appoint two other {5ersons, being Privy Councillors, 
to be members of the committee. 

By s. 16 of the Church Discipline Act of 1840 (3 & 4 Vict., 
c. 86), it is provided — 

"That every archbishop aud bishop of the United Church of 
England and Ireland who now is, or at any time hereafter shall 
be, sworn of Her Majesty's Most Honoufable Privy Council shall 
be a member of the Judicial^ Conimittee of the Privy Council, 
for the purpose of every such appeal as aforesaid, aud that no such 
appeal shall be heard before the Judicial Committee of the Privy 
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Council unless at least one of such archbishops or bishops shall be 
present at the hearing thereof." 

This Act does not apply to all ecclesiastical, causes, but 
only to cases of any clerk in holy orders who miay be 
charged with any offence against the laws ecclesiastical, 
and the appeals referred to in s. 16 are appeals in such 
cases only. In the Gorham case, therefore, which was a 
suit against the Bishop of Exeter for refusing to institute 
him, the two Archbishops and the Bishop of London, who 
were present, did not sit by virtue of this Act, They were 
there by an exceptional invitation from the Crown, and sat 
simply as assessors, .not as members of the court. In the 
case of Ditcher v. Denison, which was a criminal prosecution 
under the Church Discipline Act, the Bishop of London sat 
as a member of the Committee by virtue of the statute. So, 
too, the Archbishops of Canterbury and York, and the Bishop 
of London, sat in the recent cases of the Bishop of Salisbury 
V. Williams and Fendall v. Wilson. 

After hearing the language which has recently been em- 
ployed with respect to the Judicial Committee as a court of 
final appeal, one might suppose that it exercised a jurisdiction 
in favour of heresy on the same vague and undefined principles 
as the Court of High Commission did against heresy. But 
any lawyer, on reading the jreports of the different cases, will 
at once peirceive that the court has throughout proceeded on 
the most clearly defined rules, and that whether the view 
taken of the meaning of the writer was in each case correct, 
the principles laid down^ on which the different judgments 
proceeded, are entirely beyond all attack, exception, or cavil. 
The language of Mr. Gorham may have been interpreted too 
leniently by the court, but what rule could be sounder or 
clearer than that which is enunciated as to the fundamental 
ground of decision ? This rule is that — 

** The court has no jurisdiction to settle , matters of faith, or to 
determine what ought in any particular to be the doctrine of the 
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Church of England. Its duty extends onlj to the consideration of 
^ that which is by law established to be the doctrine of the Church of 
England, upon the true and legal construction of her Ai*ticles and 
Formularies." 

Then with respect to construction — 

*' The question," says Lord Langdale, *' must be decided by the 
Articles and Liturgy, and we must apply to the construction of those 
books the same rules which have long been established, and are by 
the law applicable to the construction of all written instruments. 
We must endeavour to attain for ourselves the true meaning of the 
language employed, assisted only by the consideration of such ex- 
ternal or historical facts as we may find necessary to enable us to 
understand the subject-matter to which the instruments relate, and 
the meaning of the words employed. In our endeavour to attain for 
ourselves the true meaning and effect of the articles, formulas, and 
rubrics, we must by no means intentionally swerve from the old- 
established rulciS of construction, or depart from the principles which 
have received the sanction and approbation of the most learned persons 
in times past as being, on the whole, the best calculated to determine 
the true meaning of the documents to be examined. If these prin- 
ciples are not adhered to, all the rights, both spiritual and temporal, 
of Her Majesty's subjects would be endangered." — (14 Jurist, 449.) 

In Burder v. Heath the Court laid down — 

'' First, that on investigating a chaf^e against a clergyman under 
the 13 Eliz., c. 12, s. 2, the court are bound to look solely to the 
Statute and the Thirty -nine Articles. Secondly, that it would be a 
departure from the duty of the court to allow any discussion as to 
the conformity or non-conformity of the Articles of religion or of 
any of them, with the Holy Scriptures." — (8 Jurist, N.S., 597.) 

Even when the court may be considered as having constinied 
too favourably the language impeached, it has only proceeded 
on the ordinary presumption against criminality, and has acted 
on the principle of giving the accused the benefit of any doubt 
that may exist. Two rules were stated by Dr. Lushington on 
this matter in Burder v. Heath in the court below, which 
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fieem to be founded on very wise and just principles, and which 
the Judicial Committee impliedly recognised in their judgment 
in the same case. 

"If any article of religion, or part of it, admits of several mean- 
ings without any violation of the ordinary rules of construction, or 
the plain grammatical sense, the court must hold that any such 
meaning may be lawfully averred and maintained, more especially 
if the same doctrine has been held without offence by eminent 
divines of the Church.'* 

And 

*^ Although the court, in construing the writings impeached, will 
generally follow the same principles as those applied to any other 
written instrument, it will, when necessary, use a greater latitude 
of interpretation in favour of an accused person who denies an 
intention to contravene the statute or to promulgate doctrines 
inconsistent with the Articles." — (8 Jurist, N.S., 237.) 

Now these, and all the rules we have mentioned, will at 
once commend themselves to every legal mind as the only 
sound rules that could be laid down in dealing with such a 
matter as a charge of heresy, the object of every judicial 
proceeding in such cases being twofold ; first, to maintain the 
true doctrine of the Church ; and secondly, to do no injustice 
to the party accused. Such must be the objects of every 
judicial proceeding of this nature. If the only object were to 
purge the Church of heresy, without respect to the rights of 
the clergy, the most effectual mode would be to make the 
mere charge of such an offence the ground of deprivation ; and 
then there would be no necessity for a Judicial Committee of 
the Privy Council or any other judicial body. This would be 
a sure mode of securing orthodoxy, whatever the value of such 
orthodoxy might be. But if the same justice is to be extended 
to the clergy as to the rest of the community, and if they are 
not to be deprived of their benefices except on the solemn 
adjudication of a tribunal which is to regulate its proceedings 
by intelligible and equitable principles, we challenge any one 
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to propound sounder rules than those on which the Judicial 
Committee acts, or to propose a court better qualified to act on 
such rules. If the supposed merit of a clerical tribunal be 
that it would decide cases of heresy on different principles 
from those which the Judicial Committee has adopted, then 
we are prepared to say deliberately that it is impossible to 
bring forward a stronger argument against the institution of 
such a tribunal. No one has ventured to assert that such a 
tribunal would apply the principles recognised by the Judicial 
Committee with greater consistency, with a wiser discrimina- 
tion, and with more regard for the rights of the clergy, than 
that court has done in the different cases that have come 
before it from the Ecclesiastical Courts. 

It has apparently been forgotten in some quarters during the 
recent agitation, that the whole question touching a court of 
final appeal was fully discussed in the House of Lords in 
the debate on the second reading of the Bishop of London's 
Bill in 1850, to which we have already referred. The 
judgment of the Judicial Committee in the Gorham case had 
produced much dissatisfaction amongst the High Church party. 
The Bishop of London accordingly brought in a Bill by which 
the Judicial Committee was to remain the court of final appeal, 
but all questions of doctrine were to be referred to the bishops; 
and the decision of the majority of the latter was to be binding 
on the committee. The second reading of the Bill-was moved 
by the.Bi.-hop of London in a temperate and luminous speech 
on July 3, 1850, and after a debate of great interest the 
division was as follows — content, 51 ; not content 84; majority 
33. All the arguments that could be brought forward in 
favour of the measure, were stated by the Bishop of London 
with great force, but in a manner perfectly conciliatory. It 
was evident, however, that his lordship was not fully aware of 
all the consequences implied in a measure, which he obviously 
considered as not involving any raJical change, and as only fair 
to the Church. But the true character of the proposed plan 
was fully exposed by the Marquess of Lansdowne, in a speech 
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which showed a thorough knowledge of the real bearings of 
the question. No less admirable was the speech of the Earl of 
Harrowby on the same side. His lordship replied in the most 
able and lucid manner to the arguments of some of the previous 
speakers on the other side, and showed in a way the most 
conclusive, the disastrous consequences which would be likely 
to arise from such a measure to the best interests of the Church. 
The whole subject was fully discussed in the debate, and if the 
question is again brought forward in the next Session of Par- 
liament in either House, we are at loss to understand what 
more can be said or what more can be done than on the second 
reading of the Bishop of London's Bill in 1850. The circum- 
stances of the Church and the relation in which she stands to 
the State are precisely the same as they were at that time, and 
nothing has since taken place to shake in the slightest degree 
the force of the arguments which were then directed so effec- 
tively against the measure for restraining the powers of the 
Judicial Committee. 

In ordinary cases, when a judgment of a court of law is likely 
to work some practical inconvenience, those who are in danger 
of being affected by it endeavour to obtain an alteration in the 
law by statutory enactment, instead of attempting so to re- 
model the court or restrict its jurisdiction, that the apprehended 
evils may be avoided. Common sense, no less than loyalty to 
the constitution under which we live, dictates this as the 
proper course to be adopted. Ordinary Englishmen feel that 
a final judgment of a court of law is something that must be 
respected, if any security for rights is to remain. 

" Supposing," says the Marquess of Lansdowne, in the debate 
already referred to, " that after the Court of King's Bench, then 
presided over by Lord Mansfield, had given its decision on 
the important question of general warrants, a Bill had been 
instantly brought into Parliament to take away the jurisdiction o5 
that court in cases of libel, would it not have been regarded by all 
mankind as a reflection on the judgment so delivered ? But though 
30 many uubic lords had been much dissatisfied with that decision, 
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no one had suggested that the Court of King's Bench should be 
deprived of its power or placed upon a footing different from that 
on which it then stood." — (111 Hansard, Par. Deb. 622.) 

But the clerical mind works in a different manner in such 
matters from the ordinary lay mind. Because a considered 
judgment does not proTe satisfactory, every abuse is to be 
heaped on the court which pronounced it, and the tribunal is 
either to be swept away or reduced to a mere shadow. If the 
recent decision injuriously affects the Church, the manly, open 
and English course would be to propose that the Legislature 
should enact the addition of two Articles to the Thirty-nine 
now sanctioned by law, one declaring the true doctrine of 
inspiration, the other embodying the Forty-second Article 
relating to eternal punishment, which was advisedly struck out. 
We give our clerical friends, however, credit for perceiving 
that this attempt would not be likely to be successful. But 
even if successful it would not quite suit their purpose. 
It would still leave the principle on which the deci- 
sion in the Gorham case proceeded, and which has been 
fully upheld in all the subsequent cases, untouched. Two 
hundred new articles would not meet every case of that 
indefinite thing called heresy that might arise. Hence the 
proposal which we have already mentioned, for a court which 
should supply all deficiencies in the articles and formularies 
by the plenitude of the unwritten law. But where is that 
unwritten law to be found ? Is it to be gathered from the 
writings of English divines since the Reformation ? Are the 
Schoolmen to be ignored ? Are the Fathers to be taken to be 
infallible ? What authority is the Greek Church . to have ? 
How far is the Pope to be prayed in aid ? Above all how 
exclude Low Church readings of the unwritten law, if that 
party should ever get the upper hand ? One glance at the 
difliculties and absurdities which such a scheme involves, is 
suflScient to show how utterly impracticable it is, and how 
entirely alien to the character and constitution of the Church 
of England. 
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Whatever view may have been taken as to the binding 
force of the Articles, it has always been assumed that, with 
respect to matters not defined by them or contained in the 
formularies, some latitude in opinion was allowed to the 
clergy. The exercise of this privilege by our great divines 
has tended much to give interest and variety to their writings, 
and has been productive of the highest benefit to the religious 
interests of the community. But the application of an un« 
written law as a test of what is to be allowed, would very 
speedily put a stop to this wholesome liberty. That un\yritten 
law might be very uncertain — it might mean one thing with 
one party, and another thing with the other ; but none the less 
on that account would its repressive influence be felt. Misera 
est servitus ubi jus est vagum et incertum — aud how much 
more so, when either of two uncertain systems might, accord- 
ing to accidental circumstances, be applied, to any case that 
might arise. Hitherto the existence of two parties in the 
Church has in various ways been the cause of strength to her, 
and in none more than by ensuring protection and safety for 
those who have found it impossible to ally themselves con- 
scientiously with either. But with a clerical tribunal dispense 
ing an unwritten laWj there would be no liberty for any party, 
because it would be impossible to ascertain what was the 
standard of orthodoxy that would be applied, as this would 
depend on the composition of the court or on the presence or 
absence of certain of its members. 

Many of the High Church party in discussing this question 
seem to talk as if there were no danger of the Low Church 
party ever regaining its influence. But we do not believe 
that this is so entirely improbable as some people seem to 
imagine. It may be that a more excellent way than either 
party follows will be adopted ; but even if this be not so, we 
do not believe that the present flourishing condition of the 
High Church party will be permanent. Whenever in the history 
of the Church of England the principles of this party have 
gained the ascendant, they have been sure to go down more 
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rapidly than they rose. Their system may now remain in fashion 
for a time, but the natural instincts of the race to which we 
belong — the sense of imlividual responsibility in matters of 
religion — the feeling that Christianity has to do with the heart 
and conscience rather than with mere external observances, — 
and the strong, deep, and resolute Protestant sentiments 
which pervade the bulk of the English people, will assuredly 
assert tliemselves at last, and dispel all those visions of Church 
authority which are now so fondly indulged in by numbers of 
the clergy. Many things would, therefore, surprise us more 
than that a strong reaction should take place in favour of the 
Low Church party. Even as it is, it may be doubted whether, 
notwithstanding all the means and appliances which the High 
Church clergy have brought to bear on their parishes, the 
bulk of their congregations at all enter into their views, 
or have any sympathy whatever with their ecclesiastical 
aspirations. 

But supposing that a tribunal constituted, as has been pro- 
posed in some quarters, shoujd contain a majority of Low 
Churchmen, what would then be the position of the extreme 
High Churchmen ? We venture to think it would be one by 
no means agreeable, and it certainly is one in. which we have 
no desire they should ever be placed. Under the present 
system they enjoy a latitude and a liberty which it is all but 
certain would then be denied them. Of all men in the Church, 
Dr. Pusey and Mr. Keble have most reason to congratulate 
themselves that some thirty years ago there was not a tribunal 
Buch as they now seek to have established, dispensing an 
unwritten law, and determined to purify the Church from all 
false doctrine and heresy. 

We do not think it necessary to enter on the consideration 
of the different schemes that have been proposed for a new 
court of final appeal, or for reconstituting the present court, 
for up to the time at which we write those schemes remain 
all, more or less, in a ** nebulous " condition ; and even if 
they were more definite than they are, the variety of sugges- 
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tions that have been offered, and the rapidity with which they 
have succeeded each other, would prevent us from dealing 
with them except in the most general manner. After Par- 
liament has assembled, we shall no doubt have something 
presented which may be fairly considered a» mature, and 
which will be approved of generally by those who are dis- 
satisfied with the present system. In the meantime we can 
only say, that we have seen no proposal for any radical change 
yet made which is not liable to very great objections, and 
which is not inconsistent with the position which the Church 
of England occupies with relation to the State. We have 
seen no proposal of this nature yet made which with reference* 
to the interests of the Church herself considered merely as a 
spiritual body would not be likely to lead to consequences of 
the most dangerous nature to her peace and prosperity. 

We are far, however, from thinking that it would not be 
advisable to adopt some changes in the constitution of the 
Judicial Committee when sitting as a court of appeal in eccle- 
siastical causes. Believing as we do that as now constituted 
it is a great improvement on the for ner Court of Delegates, we 
cannot but think that it might be made still more satisfactory 
if those who sit on it in ecclesiastical causes were permanently 
appointed by the Crown, instead of being selected for each 
case that may arise. The present system of selection works ex- 
ceedingly well with respect to appeals in civil causes from the 
colonies. But ecclesiastical causes have all more or less a po- 
litical aspect, and touch more or less remotely party interests. 
We are far from saying that anything of this nature has operated 
either in the selection of the committee, or in its decision in 
any of the appeals that have come before it. But it is better 
in cases of this nature which may involve matter of strong 
feeling on the part of sections of the Church or of the public, 
that there should be no ground even for the shadow of a sus- 
picion that all has not been done in the true spirit in which 
justice in England is administered in the Queen's ordinary 
courts. For the same reason we think that the Lord Chan- 
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cellorfor the time being should not be on the committee. 
We of course entirely repudiate any sympathy with those who 
have denounced the present Lord Chancellor for the part 
which he took in the recent decision. Indeed the personal 
attacks on the noble and learned lord which were indulged 
in in some quarters must appear to every peaceable and well- 
disposed subject of Her Majesty to be entirely indefensible 
and worthy of all reprehension. But still looking at the 
nature of the office of Lord Chancellor and at the importance 
of having a court which is perfectly unimpeachable^ we think 
it better that he should not form one of the committee^ when 
sitting on ecclesiastical appeals. 

There are some other changes, however, of a moderate 
character, which have been proposed, on which we are not 
inclined to look so favourably. It seemed admitted on all 
hands in the debate on the Bishop of London's Bill in 1850, 
that it was desirable that no one should sit on the com- 
mittee in ecclesiastical causes who was not a member of 
the Church of England. But we very much question the 
propriety of introducing any such formal restriction, for 
formal it would in a great measure be. There is no such 
restriction in the ordinary courts, before which questions 
touching the interests of the Church very often come, 
because anything of this sort would be considered by every 
person of common sense as entirely out of the question. 
To require a declaration from every member of the Judicial 
Committee who sat on ecclesiastical appeals that he was a 
member of the Church of England, would imply that if a man 
did not belong to the Church, he could not be trusted to give 
a fair and just decision, and would only serve to keep alive 
the feeling of suspicion and distrust with which the several 
parties in the Church now look on the judgments of a tribunal 
which may deal with the questions that come before it in a 
manner that may seem opposed to their respective interests or 
notions. But the great objection to any such restriction arises 
*r jm this, that if we are to have a lay tribunal, its members 
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must decide as lawyers, and not as divines, and that ex con- 
cessisy therefore, the private opinion of any of its members on 
theological questions, has no more to do with the matter than 
his views on any subject entirely extraneous and indifferent. 
If the tribunal be a good tribunal it is because it consists of 
men perfectly qualified by their knowledge and experience to 
decide on the questions that come before it on ordinary 
judicial principles, and not on account of their theological 
qualifications or their position as churchmen. 

But while holding this view as to the lay members of the 
Judicial Committee, we are not inclined to agree with those 
who think that the clerical members should no longer sit. 
Though we desire that the decision should substantially be in 
the hands of the former, the latter have an important part to 
perform as assessors. They are, or ought to he] qualified 
to give information or. to suggest views which may materially 
guide the court in dealing with the arguments of counsel, to 
correct the statements of the latter where erroneous or defective, 
and to supply facts and authorities which may be material in 
framing the judgment. They thus afford by their presence in 
the committee, a security that no essential considerations 
bearing on the question under discussion will be overlooked 
by the court ; and this is of great importance as a matter of 
public policy, whether the judgment finally agreed to meets with 
their full approbation or not. Nor is this consideration at all 
affected by viewing the judgment of the court as deciding merely 
" the temporal accidents of a spiritual thing," and determining 
only whether the terms of a contract have been infringed by the 
accused. The functions of the spiritual members of the court 
are still the same, whatever be the abstract view we may 
take as to the jurisdiction of the court. It would not, we are 
thoroughly persuaded, be agreeable to a large portion of the 
community, that the bishops should be freed from all responsi- 
bility in the decision of ecclesiastical appeals. Many of the 
best and sincerest friends of the Church would be much 
dissatisfied if she were not represented in the Judicial Com- 



»320 Court of Final Appeal in Ecclesiastical Causes. 

niittee^ and if she were not " to exalt her mitred front *' in the 
court of final appeal^ as well as in Parliament. 

But whatever may be thought of these or of any other 
moderate changes that may be proposed, we are deeply per- 
suaded that the maintenance of the present Court of Appeal^ 
as substantially a lay tribunal, responsible for its own decisions, 
and acting on the same principles which have hitherto guided 
It, is essential to the peace and welfare of the Church. We 
can imagine no greater calamity for the Church of England, in 
her present condition, than to hand over the ultimate decision 
of all ecclesiastical causes involving questions of doctrine to a 
clerical, or substantially clerical, tribunal. With the various 
parties and modifications of parties that exist within her 
borders, with the tendency, which is manifest, of sections of 
parties to push their views to extremes, and to forget those 
maxims of prudence and moderation which have always proved 
the great safeguards of the Church, and with the active and 
inquiring spirit which exists both amongst the clergy and the 
laity, and which, although it may be abused, has surely come 
upon them for wise and beneficent purposes, such a court of 
final appeal as that which we now possess, restraining licence, 
but not destroying liberty, is more than ever necessary. You 
might, indeed, by means of a Court acting on a different 
principle, shape the system of the Church, if we may so 
apply the words of Erskine, into a perfect model of severe, 
scrupulous orthodoxy, but she would then be the Church of 
England no longer. From national she would become sectarian, 
distinguished only from other denominations by her legal pri- 
vileges, her endowments, and her history — privileges of which 
the end would then be near at hand-r— endowments which would 
not long be suffered to exist — a history which would only make 
her fall the more inglorious. We cannot suppose that such will 
be the end of an institution which has done so much for Eng- 
land, and from whose welfare we cannot dissever our hopes of 
the future prosperity of the country. Rather do we trust, that 
under the influence of more sober counsels than many of those 
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which have of late been addressed to her, the Church will 
pursue the wise and steady course in which her safety lies, 
and esteem those her best counsellors who say, ** In quietness 
and in confidence shall be thy strength." 

We deem it unnecessary to make any apology to our readers 
for having occupied so much space in considering a question 
which may be thought by some to bear more on the interests 
of the Church than of the* Law. But in truth, the legal con- 
siderations which the question involves are such as to force 
it on the attention of every member of the profession who has 
devoted any part of his time to the study of our judicial sys- 
tem in its various branches, and to the important matter of 
appellate jurisdiction, whilst looking to the national aspect 
which the Church of England presents, whatever affects her 
must be a subject of interest to those who have to do with the 
laws of England. If an apology be due in any quarter for 
having discussed the question with perfect freedom in these 
pages, we cannot do better than quote the words of Lord 
Bacon, in the introduction to the second part of his " Attempt 
to Promote the Peace of the Church." 

'* Ecclesiastical matters appertain not properly to my profession, 
but since a man who stands a little removed from a spot of ground, 
may oflen survey it better than those who are upon it, 'tis not im- 
possible, but as a spectator, I may have observed some things which 
the actors themselves do not. And being conscious to myself that what 
I shall offer arises from no view of popularity, ostentation, desire of 
novelty, partiality to either side, disposition to intermeddle, or any 
the like leaven, I conceive hopes that what I want in depth of judg- 
ment, may be countervailed by simplicity and sincerity of affection." 
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Art. IX.— general AVERAGE. 

Transactions of the International General Average Committee. 

January, 1864. 
Minutes of Proceedings of the Congress held at York. Sept., 

1864. 

rpHE law of General Average, so far as it has been 
^ developed in the decisions of our courts, must be pro- 
nounced to be in a very rudimentary state. The number of 
decided cases which bear upon it is exceedingly small ; and, 
even of these, the great majority are at Nisi Frius, or 
judgments given with scanty or no reasons. In those very 
few decisions which enter at all deeply into argument, the 
prevailing tone appears to be, that the right to general contri- 
bution, and the limitations which define or curtail that right, 
are matters which are in some sense foreign and strange to the 
common law of England. General Average, it was said the 
other day by Wilde, B.,* is a term of art, having its origin 
in custom, and which consequently must at every step be 
explained and limited by custom. It has been repeatedly 
acknowledged, it is true, that the right to a general contri- 
bution in cases of jettison, or in such as are analogous to jettison, 
is founded on natural equity; but this leading principle has 
not yet been worked out into a system. The mere perusal of 
Mr. Arnould's chapter on General Average, or rather of the 
references in the footnotes to it, in which English law cases 
bear to the citations from the Digest, the laws of Oleron and 
Wisbuy, English and foreign jurists or mercantile writers, and 
the decisions of American courts, Falstaff's proportion of 
bread to sack, would be enough to satisfy any one who was 

♦ In Miller v. Titherington, Weekly Reporter, 1860, p. 437. 
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otherwise ignorant on the subject, that an English law of 
General Average, in the ordinary sense of the term, that is to 
say, a law built up by judgments in our own law courts, is as 
yet in its infancy, if not non-existent. 

On the other hand it appears, from the perusal of such 
books as, for example, Mr. Baily's volume on General Average, 
that there is in active existence a complete and highly ela- 
borated system of customary law on this subject, which does, in 
some way more or less satisfactory, meet the requirements of 
pur gigantic commerce, to such a degree as to keep mercantile 
men, for the most part, aloof from the courts of law. A 
systematic use of arbitration amongst the merchants who 
submit to, and some severe discipline or other motive for adhe- 
sion to recognised and coherent rules on the part of those who 
administer, this " lex non scripta,^^ can alone account for its 
long-continued and wide-spread authority. 

A* we understand, the constitution of these courts of pie 
poudre, by which the great majority of claims for General 
Average are determined, is as follows : — When a ship reaches 
her destination after a storm or other sea peril has rendered 
necessary the throwing overboard of cargo to lighten her, or 
the cutting away of a mast, or the putting into a port of refuge, 
the shipowner, having a right of lien upon the cargo in respect 
of his claim for a General Average, calls upon the consignees of 
the Cargo, before he will give it up to them, to sign an arbitra- 
tion bond, consenting to refer all questions as to the general 
average, and the amount payable by each contributor, td a 
certain average-adjuster therein named. It seems pretty clear 
from the nature of the case that an average-adjuster, little as 
this title of dignity is known amongst ordinary mortals, must 
be a person specially trained to his art. He must have made 
himself master of the various branches of maritime law which 
bear directly or indirectly upon questions of average. It is 
impossible he can be unfamiliar, for example, with the law of 
affreightment, the law of insurance, and the Admiralty law 
so far as it regards questions of salvage, collision, and bottomry 

Y 2 
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loans. Complications must perpetually arise, in which one 
who should be ignorant on these subjects would find himself 
altogether at sea. To this legal knowledge must be added a 
familiarity with the mysteries of accounts, and, we presume, 
the deeper secrets of arithmetic, to a degree which we cannot 
pretend to estimate. Further, since our adjuster is sole judge 
of fact as well as law, not having the aid of a jury, he must 
possess, if not a scientific knowledge of the principles of 
evidence — which perhaps might rather be a hindrance than an 
advantage to him — ^yet a good and practised skill in the 
methods by which falsehoods are detected, and the truth 
extracted from a mass of conflicting testimony. That the 
gentlemen who have for the last half century or more exercised 
this jurisdiction .are competently furnished with these accom- 
plishments, may be inferred from the smoothness and satisfaction 
to the public with which their work appears to have been 
carried on. This is in fact evidenced from the sanctitj^^hich 
appears to hang like a halo over these " customs of Lloyd's" 
which have been the work mainly of the average-adjusters. It 
is a little amusing, or we may perhaps say a little touching, to 
observe the manner in which, on the lioyal Exchange and its 
crowded precincts, these customs, in the affectionate supersti- 
tion of our merchants, are exalted high above the law of 
the land. 

There are, however — if we are not wholly blinded by a 
preference for the methods of the English law — many grave 
defects in the constitution of these courts of arbitration, such 
as can hardly be perfectly remedied by the most admirable 
qualities in their administrators. We will take it for granted 
that every adjuster, in the privacy of his bureau, and without 
the checks furnished by public criticism', habitually uses all 
those means for the investigation of the facta which experience 
has recommended ; that he has the parties face to face, when- 
ever practicable ; that he never, except in case of necessity, 
accepts written testimony in preference to oral; that, in 
examining hid witnesses, he never puts leading questions or 
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suggests to them answers such as may fall in with a precon- 
ceived opinion of his own ; that, so far as belongs to one who is 
not an advocate but a judge, he tests all evidence offered by a 
searching cross-examination. By this means, and otherwise, 
it is conceivable that those portions of the adjuster's functions 
which have to do with the ascertaining of facts, in other words 
his jury functions, may be performed reasonably well. It is 
when we come to questions of theory that the defects of these 
tribunals emerge. The adjuster has to determine questions of 
the utmost importance without having the case argued by an 
advocate on either side ; an aid which the most learned of our 
judges have repeatedly acknowledged themselves unable to 
dispense with. His judgments are given without any statement 
of reasons. There is no machinery, like ours of reporting, by 
which a judgment once given Qan be recorded for future 
guidance as a precedent; by which one judgment can be com- 
pared with another, and the law thus welded into self-con- 
sistency ; or by which the soundness of the reasons on which 
this or that judgment is founded can be criticised. There can 
be nothing compact, nothing progressive, in a body of law 
thus constructed. There is no reason why it should not even 
retrogress. An adjuster, of, we will suppose, a commanding 
genius, may construct for his own use a self-consistent and 
equitable set of rules : his authority will give a temporary 
ascendancy to them ; they will be adopted by others for no 
other reason than because they were his. The reasons, mean- 
while, on which these rules were founded, will have been 
locked up in the breast of the originator. The adjuster, in 
course of time, disappears from the scene, and his celebrity 
undergoes the usual process of decay. Another man of ability. 
Viewing the question from a different point, and not having the 
advantage of knowing on what grounds the rules in question 
were originally based, but finding himself surrounded by 
persons who adopt and defend the rules, they don't know why, 
or, what is still worse, for some ingenious but unsound reasons 
which they have themselves invented to satisfy the troublesome 
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curiosity of their mercantile public, begins to doubt the sound- 
ness of the rules, and. perhaps sets up and carries fresh rules 
contrary to the first. In such a case, there being no means of 
collating the arguments on which rules No. 1 and rules No. 2 
were really founded, it i^ a mere matter of accident which of 
the two shall be superior. The element of progressiveness, 
which we owe to the process of building argument upon 
argument, is excluded. The system is vicious, in short, for 
the very reason which has led, throughout civilised Europe, to 
the replacing of customary by written law. 

These reflections are naturally suggested by the singular 
state of things disclosed by the two little volumes, whose 
titles we have placed at the head of this article. The English 
customary law, if we may term it so, of General Average, 
appears to have gone astray ; such, at least, is the opinion of 
those persons who are most familiar with its actual working; 
and in some unaccountable mannei' to have digressed from the 
equitable development of the plain simple principle of the 
Bhodian law. Similar, though, perhaps, less extensive diver- 
gences from the purity of abstract justice, have been discovered 
in the legislation of other countries. Thus it has happened 
that, whereas all maritime communities, without a single known 
exception, are agreed in accepting as their basis of action the 
well-known maxim, " Quod pro omnibus datum, omnium con- 
tributione sareiatur ;^^ whereas there is no one among them 
but is prepared to accept that definition of General Average, 
which was long ago laid down as the basis of English law by 
Mr. J. Laurence, viz : " All loss which arises in consequence 
of extraordinary sacrifices made, or expenses incurred, for the 
preservation of the ship and cargo, come within General Average, 
and must be borne proportionably by all interested ;" yet, in 
the application of this maxim to cases identically the same, the 
legislation or the customs of difierent countries are widely at 
variance with one another. This divergence, it appears, has 
become so marked, and the consequences of it are found of 
such serious practical inconvenience and even mischief to 
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mercantile men, as to have led to a very influential combination^ 
on their part, to attempt its removal Bodies of so much 
influence as the Shipowners' Associations of London, Liverpool, 
and Sunderland, the Chambers of Commerce of Bremen, Ham- 
burg, Lubeck, Antwerp, Hull, Liverpool, and New York, the 
Corporation of Sunderland, the Netherlands Trading Society, 
and various underwriting associations in this country and 
abroad, have appointed delegates to represent them in this 
undertaking. Meetings have been held, at which were pre- 
sent, in addition to these delegates, the leading average- 
adjusters of London, Liverpool, and Glasgow ; the ex-judge of 
an American Admiralty Court ; a representative of the French 
General Committee of Insurance Associations; and a goodly 
gathering, as it appears, of persons interested in maritime com- 
merce and insurance. Nor was the meeting confined to repre- 
sentatives of private associations ; the governments of Bussia, 
Portugal, Belgium, and Denmark, were induced so far to take 
an interest in the object aimed at, as to accredit representatives,"' 
who were authorised, not, perhaps, to bind those governments, 
but to watch and take part in the proceedings. One influential 
body, the committee of Lloyd's in London, appears to have 
acted a somewhat singular part in the transaction. This com- 
mittee was originally one of the principal movers in the 
agitation for uniformity. It was in compliance with an invi- 
tation, signed amongst others by the chairman of this com- 
mittee, and in its name, that the first of these meetings or 
congresses were held. At the. latest meeting, held last 
autumn at York, a representative of Lloyd's committee 
attended, but attended only to hand in a letter to the chairman 
and then withdraw. The conunittee of Lloyd's had taken 
alarm, it appears, on discovering that the uniformity, which 
they in common with others had desired, was likely to be 
attained, not by the mere assimilation of aU foreign customs to 
their standard of perfection, the " customs of Lloyd's," as they 
are now, but by a drawing together on both sides, England in 
some respects conforming to other countries, they in some 
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respects conforming to us. With this not unimportant excep- 
tion, there seems to have been a considerable uniformity of 
feeling in favour of the movement. 

It may be questioned whether those who originated this 
movement in favour of one uniform standard of Gener^ Average 
would not have had a better chance of success, had they from 
the first taken a wider and more ambitious aim. General 
Average is but a branch of the general law of affireightment. 
This contract itself, being essentially a contract entered into 
in one country to be executed in another, and in form being, 
we believe, identically the same in all maritime countries (for 
the bill of lading is substantially the same all over the world, 
and even in the framing of charterparties there are two or 
three standard forms, one or other of which appears to be 
adopted everywhjere, with unimportant variations), ought in 
pure theory, if there be such a thing as jus per se or natural 
equity independent of convention, to be interpreted in the 
same manner by the tribunab of every maritime country. 
Natural justice, if there be such a thing, must unquestionably 
be violated, on this side or on that, when an Englishman 
and an American enter into a contract for a voyage from 
Liverpool to New York, and into another contract, identical 
as to its terms, for a voyage from New York to Liverpool, 
and, having done this, find that precisely the same incident 
leads to distsimilar legal consequences, according as the ship's 
head happens to have been turned eastward or westward. 
Yet this is what happens every day. Had an attempt, as 
vigorous and as freely responded to in America and on the 
continent of Europe, been set on foot for the establishment of 
a uniform law of affreightment, the public attention would 
have been aroused, and our Government might have been 
induced to take action, for an object so plainly and so widely 
beneficial to commerce. So much of general interest cannot 
be anticipated for the comparatively narrow and technical 
subject of General Average. 

However, we are not about to criticise the undertaking 
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itself, but shall content ourselves with some brief notice of the 
manner in which it has been carried out. 

A little volume of Transactions has been circulated, from 
which it appears that a committee, appointed at some previous 
** congress," and composed partly of foreign members, carried 
on the preliminary discussions requisite for settling the general 
plan of the code or rules, which should form the basis of an 
international law of General Average, by means of an inter- 
change of pamphlets. Great differeaces of opinio:i, of course, 
prevailed amangst them. These differences ran back to funda- 
mental matters of principle ; and these naturally required a 
BDmewhat larger development than would have been practi- 
cable under the form of letters. Besides, the controversies 
lay, not between two, but ten or twelve different disputants. 
The course adopted appears, therefore, to have been the only 
practicable one. The result is a volume which may be read 
by those who take an interest in this subject with much 
advantage as well as pleasure. It is interesting to find how 
many curious and subtle questions, whether we may term 
them legal or metaphysical, the apparently simple and obvious 
maxim of the Rhodian law gives birth to, when it comes to 
be applied in practice. These questions are dealt with in 
many of the pamphlets with remarkable grasp and subtlety of 
intellect, and in considerable fulness. The mode of com- 
position, by pamphlets and replies to pamphlets, has its 
literary advantages. There is in it something of the liveliness 
of dialogue, combined with the greater expansion and com- 
pleteness of arrangement which belongs to the *' continua 
oratioJ*^ 

Our limits forbid, however, that we should do anything like 
justice both to this volume and to the discussions which took 
place at York. We shall at once, therefore, pass on to the 
latter. 

At the meeting of the Social Science Association, held this 
Autumn at York, there was one section which, for some 
reason or other, appeared to be almost shunned by the mass of 
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the gay, or scieatific, or philanthropic visitors of the city on 
that pleasant occasion. Whether it were that the sight of 
the learned judge of the Divorce Court, presiding at the head 
of the table, were too formidable an apparition for the ladies 
to confront ; or that the too technical nature of the discussions 
proved repulsive ; or that the prevalence of foreign languages, 
or at least of foreign accents, were discouraging, certain it is 
that the *' General Average Section" was by no means a taking 
portion of the entertainment. In the local papers there 
appeared a very brief abstract of its proceedings : " In the 
General Average Section various abstruse questions were dis- 
cussed in various foreign languages." There was present, 
however, as it appears, a reporter somewhat more intelligent 
than the author of the above lines, and from his notes has been 
concocted the pamphlet to which we shall now direct our 
readers' attention. The only foreign language in fact used, be 
it observed in passing, was French, and that spoken by one 
member only, although a large proportion, if not the majority, 
were foreigners. 

On the first day Sir James Wilde took the chair. A pre- 
liminary paper was read by the chairman of the committee, 
Mr. E. E. Wendt, which set forth the histoty of the move- 
ment up to that point. From this narrative it appears that in 
the year 1860 a circular letter was issued by the President 
and General Secretary of the Social Science Association, the 
Chairman of Lloyds, and various other representatives of in- 
fluential mercantile bodies, inviting the presence of foreign 
representatives of maritime and underwriting interests at a 
congress to be held at Glasgow, under the auspices of the 
Social Science Association. Upon this invitation there was a 
large gathering at Glasgow, over which Lord Brougham and 
Lord Neaves presided. At Glasgow certain preliminary reso- 
lutions were passed, various important questions were venti- 
lated "by discussion, and a committee was appointed for the 
purpose of giving to the agitation a continuous and practical 
form. At a subsequent meeting in London, some dnift of a 
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Bill, which appears to have been a failure, was brought forward 
but condemned, and some changes were made in the constitu- 
tion of the committee. These mishaps Mr. Wendt refers to 
accidental causes, such as the illness of a secretary, and the 
like. However, the new committee set to work, circulated its 
pamphlets, drew up its new set of rules, and appear to have set 
the business on its legs again. 

After Mr. Wendt, papers were read by Mr. Manley 
Hopkins, author of a well-known book on Maritime Law, and 
Dr. Frank, author of the learned treatise, " De Bodmeria," in 
which the law of bottomry bonds is set forth in the Latin 
tongue, first " secundum jus per jf^," as it ought to be accord- 
ing to the eternal fitness of things ; and then as in fact it is, 
according to the laws of Germany, France, England, Bussia, 
and the other nations of the world. 

Then were read letters from the two committees at Lloyds, 
and from the London Shipowners' Association; after which 
the serious business of the congress began. 

It began by a discussion, clause by clause, of the draft which 
had been prepared by the committee. Of these clauses, the 
first in order related to the question in what manner jettisons 
of cargoes laden on the decks of ships ought to be treated. 
Anciently, by a rule of the sea common to all maritime nations, 
deck cargoes, being considered as in an improper place, were 
excluded from the benefit of General Average ; that is to say, if 
they were saved, and the ship was preserved from danger by some 
other sacrifice, they were liable to contribute towards such sacri- 
fice; but if they were thrown into the sea to lighten the ship, the 
property saved was not held to contribute towards their loss. 
To this rule there appear originally to have been two excep- 
tions ; deck cargoes in coasting voyages, and goods laden on 
deck in pursuance of a distinct custom of trade. The reason 
for the first exception is not very obvious; but perhaps it 
should be regarded as a mere exemplification of the second. 

The subject of deckloads is one that has on several occasions 
excited the attention of our Legislature. It has been repre- 
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sented that great loss of life and destruction of property has 
resulted from the dangerous practice of carrying deckloads^ 
more particularly in the North American timber trade. In 
this trade it had become an invariable practice to carry a large 
proportion of the cargo, seldom less than a sixth, and frequently 
as much as a quarter of the entire lading, upon the upper deck. 
The vessels thus burdened became top heavy, or in nautical 
phrase " crank," and were less able to resist the action of the 
wind and waves. It was found by experience that the trade 
was one especially perilous ; and from a consideration for the 
lives of our seamen, the British Legislature, some few years ago, 
passed an Act absolutely forbidding the carrying of deckloads 
of timber from any British dependency during the winter 
months. Through oversight or from design, however, this 
salutary Act has been repealed, and the mischief again prevails 
in its full force. 

At the York Congress, it appears, the members viewed the 
question of deckloads, not as politicians or humanitarians, but 
simply as lawyers. It was for princes or legislators, they 
thought, not for them, to provide for the safety of mariners 
by restrictions upon dangerous trades, or to abstain from so 
providing, as they might think best. Their province was 
simply to carry into effect that which seemed a sound and 
rational principle of law, viz: — that whether a particular 
portion of the cargo ought or ought not to be considered as in 
its proper place, was a question to be determined solely by 
reference to the established custom of the particular trade. 
Custom, they held, sanctions any mode of stowage, however 
theoretically inferior to another. Cargo which is in its proper 
place to begin with, and which is thrown thence into the sea 
to save the ship, ought to be made good by a General Average 
contribution. For these reasons the York Congress adhered 
to the ancient exception to the sea rule concerning deck- 
loads, viz: — that these may be allowed when their mode of 
stowage is sanctioned by an established custom. 

Here, however, we observe the practical, rather than the- 
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oretlcal, turn of mind exhibited at this congres3. Whether it 
is a quality to be applauded or condemned, when the question 
is of legislation, may be rather questionable. Instead of 
affirming a general principle, and leaving the application of it 
to its details to be settled gradually, the congress preferred to 
deal with details, aiid let their principles be gathered from 
them in the way of inference. Timber, and timber alone, is 
made an exception. If timber carried upon a ship's deck is 
thrown overboard, this shall be dealt with in the same manner 
as if it had been stowed beneath the hatches. Every other 
kind of deckload, even on CDasting voyages, is to be rejected. 
Perhaps, for a set of rules intended to have a merely tem- 
porary application, this course might be judicious. It may be 
said that there is one article of commerce solely, namely 
timber, which from the necessity of the case has established 
for itself a kind of title to be carried on deck ; this exception, 
then, we are forced to admit; but we wish to go no further in 
this direction than we are compelled ; we will draw the line, 
then, at timber. It is not so clear that this method of pro- 
ceeding is judicious if the York rules are meant to be per- 
manent and binding on our latest posterity. However, it may 
be said that the one exception is sufficient for the purpose of 
affirming the principle ; and if hereafter, in some altered state 
of commerce, some second commodity shall make good its 
claim to be ranked side by side with timber, as a legitimate 
occupant of a ship's deck, it will be time enough then to relax 
the stringency of the York rules. 

We may pass over the second section, which relates to 
damage done in the way of consequence of a jettison, as by 
water which gets below through the opening made for the 
purpose of taking out the goods, or by chafing and breakage, 
which results from the disturbing of the compact stowage, when 
a portion of the cargo has been taken out, so that the ship's 
hold is no longer properly filled up. The equity of treating 
these losses in the same manner as the loss by the jettison itself 
is so apparent, that the only wonder is, how it should ever 
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have been questioned. There was a discussion, however, even 
upon this point : though the only thing that could be, or at 
least that was, advanced on the other side, was, that it would 
often be inconvenient and difficult to ascertain how much 
damage was properly attributable to these causes. To this, it 
was very well answered by the delegate from Boston, " The 
claim had in each case to be supported by proof; if there were 
no proof, it must be rejected ; that was no reason for rejecting 
it in cases where there was proof." 

The third section appears to introduce a very important 
reform as to the practice, and it was agreed to without one 
dissentient voice. It is this.: ** Damage done to a ship and 
cargo, or either of them, in extinguishing a fire on board the 
ship, shall be General Average." Here again the only thing 
surprising appears to be, that it should have been thought 
necessary to affirm a principle so self-evident. The danger of 
a general destruction of ship and cargo by a fire at sea, is 
surely as unquestionable as a danger by sinking or stranding. 
If, by pouring water down upon a perishable cargo, you can 
extinguish that fire, and rescue the ship, it seems absurdly 
inequitable that the loss you cause to the merchant by wetting 
and spoiling his goods, should not be made good to him in the 
way of a General Average. If you had thrown his goods over- 
board, suppose; to get at the place where the fire was burning, 
the value of them would have to be thus replaced. What can 
be the difference, if, instead of throwing them into sea water 
you throw sea water into them, and so make them worthless ? 
Yet, strange as it may appear, and to a lawyer utterly unintel- 
ligible, it does seem to be the fact that, by the ** custom of 
Lloyd's," this loss is excluded from General Average. In 
redressing this anomaly, the York congress has unquestionably 
done good service. 

The fourth and sixth sections provide that damage done by 
carrying a press of sail, or by cutting away the wreck of masts 
which had previously been carried away, shall not be admitted 
as General Average. These are concessions on the part of 
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foreign countries to the existing English practice ; concessions 
founded, apparently, on reasons rather of practical convenience 
than of theory. 

The fifth section, which relates to voluntary strandings, gave 
rise to a very animated discussion, in which the chairman. Sir 
Fitzroy Kelly, who succeeded to the place of Sir James Wilde, 
took an active part. This is not surprising, for the subject of 
voluntary stranding has been a favourite battle field for theorists 
in this science from very early times. " Nations and courts of 
law," said Sir Fitzroy, " have differed more or less upon this 
subject." Singularly enough, it is a subject which has never 
yet been discussed in an English court of law. In America 
the case is far otherwise. 

" Perhaps there is no question in the whole range of the General 
Average law," said the learned Judge Marvin, who on this occasion 
represented the commerce of New York, " that has been so elabo- 
rately, and so learnedly, and so ably discussed in the Supreme Court 
of the United States, at Washington, as tl^is very subject of volun- 
tary stranding. I believe that all the points that could arise have 
been uncovered by the decisions of that court, which is the authori- 
tative court of last resort." 

The conclusion arrived at in the United States is, that 
damage done, whether to a ship or to the goods on board, by a 
voluntary stranding, is allowable as General Average. Sir 
Fitzroy Kelly expressed a confident opinion that the law of 
England was to the same effect. 

" The law of England as it then stood, was," so the learned 
gentleman is reported as having said, " that where an injury had 
been bona fide done, whether to ship, freight, or cargo, by the 
voluntary act of the master, in order to prevent some greater 
calamity, then the consequences, whatever they might be, would 
belong to General Average. On this principle, the law as regards 
voluntary strandings would be the same in England as in the 
United States. If it were wished to leave this state of things 
untouched, there was no occasion to pass a clause at all." 
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That, in pure theory, this was the only le^timate condusion to 
be drawn from the fundamental principle of General Average, 
appeared to be pretty generally conceded, as well by the 
English as the foreign members of the congress. 

As practical men, however, the majority of those present 
appeared to be impressed with the dangers to which such a 
rule would give rise ; dangers, it must be confessed, which 
are not so apparent to an outside observer as they evidently 
were to these experts. It is certain that, for some reason or 
other, vigorous attempts have been made to curtail the full 
application of the accepted theory to this case of voluntary 
stranding. Despite the opinions of lawyers, which no doubt 
were correctly expressed by Sir Fitzroy Kelly in the passage 
above cited, it seems that the " customs of Lloyds'," with that 
lordly disregard for legaUty which appears in so many respects 
to characterise them, have long pronounced that damage by a 
voluntary stranding shall not be treated as General Average. 
In Germany, where a code of maritime law has recently been . 
framed with a care and minuteness which seems to have been 
prophetic of Schleswig-Holstein and the much coveted port of 
Kiel, a singular compromise has been introduced. If, after 
such a stranding, the ship shall happen to be floated again and 
repaired, then the damage done shall be treated as General 
Average ; but if the shock shall have happened to be a little 
more violent, so that the ship cannot be got off the strand, or 
if got off shall be found too badly damaged to be repaired, 
then the damage shall not be so treated. Because the sacrifice 
in the latter case is greater, though made from the sam& 
motive, and though equally successful in saving the cargo, 
there shall be no contribution for it. It is difficult to 
understand by what process of reasoning a result so singular 
as this has come to recommend itself to the logical German 
intellect. 

After much discussion, as well by pamphlets prior to the 
congress as at the congress itself, the result of the conflict of 
opinion was a compromise, suggested by Mr. Baily, and seized 
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upon with avidity^ l^erhaps ut sit Jinis litium. This compro- 
mise is expressed in the following terms : — 

** When a ship is intentionally run on shore because she is sinking 
or driving on shore or rocks, .no damage caused to the ship, the 
cargo, or the freight, or any or either of them, by such intentional 
running on shore, ^hall be made good in General Average." 

Every other case of voluntary stranding, excepting the 
above, is passed over suh silentio. The American members at 
first held out staunchly for their own practice, and their 
position seemed to be strengthened by the admissions, which 
were heard on all sides, that they were right* in theory ; but 
the matter was settled by Judge Marvin, who carried the 
meeting with him, it would seem, when he said : — 

** I prefer the broad principle which I myself previously 
enunciated. We must, however, make a compromise of principle for 
the sake of policy ; this is a departure from principle and founded 
on expediency ; it is a concession to the views of the English under- 
writers and English average-staters." 

It appear! to be a concession of considerable importance, 
since, as regards frequency, the cases of running ashore to 
avoid the pursuit of an enemy's ship, or other undefined cases, 
must be far more infrequent than the cases excluded by Mr, 
Baily's clause. 

Next in order ^to the discussion on voluntary stranding, 
came on another, scarcely less prolonged, as to what are called 
" port of refuge expenses." When a ship, being disabled by 
sea-peril from keeping the seas, bears up for some intermediate 
port to seek a safe refuge and repair damages, to what extent 
are the expenses incidental to that measure admissible as 
General Average ? It seemed to be admitted on all hands that, 
in determining this question, it was proper to look only to the 
danger in which the ship was for the moment placed : we are 
not to go further back, and enquire whether or no the cause 
of the danger, that is, the accident which has disabled the ship, 
be a thing for which the shipowner alone should be responsible, 
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Two sea-laws only, that of France and Spain, adopt this latter 
oourse ; and herein, it seems to have been agreed, they were 
heretical, and their doctrine was condemned. It was in each 
case a modern innovation on the ancient sea-laws of those 
countries, which had theretofore been conformable with the 
general law of the sea. Con^mon sense is certainly in favour 
of the doctrine that a measure taken in extreme danger, for the 
preservation of all, should be treated as a General Average, 
without looking too curiously back to the thing which caused 
the danger. Whether the ship have been disabled by the 
accidental loss of a mast, or by the having it cut away for the 
common safety, it is settled that the extraordinary expenses 
which are occasioned by the seeking a port to repair are to 
be treated as a General Average. Then arose the question, 
whether the entire operation, the going into port and the coming 
out again, ought to be treated as one whole, so as to bring the 
outward as well as the inward charges alike into contribution ; 
or whether we should distinguish, and say: The ship went 
into the port to get out of danger ; but when she reached the 
port this object was attained, and, quoad that motive, there was 
no reason why she should come out again ; she comes out for 
some other motive. The latter of these views is that at present 
adopted, we find, in the English practice : but the question 
has not yet been raised in our courts whether this view is 
sound. English practice herein stands alone : in every other 
country, without exception, there is no distinction drawn 
between the expense of going into,, and those of coming out 
from, a port of refuge. On this point the York Congress, as 
in other matters, pronounced in favour of the catholic practice 
of the sea, as against that of schismatic England, It arrived 
at a similar conclusion as regards another of these port of 
refuge expenses, namely, the expense of keeping the crew, 
that is to say their wages and provisions, during the time that 
the voyage was in a suspended and unproductive state, whilst 
the ship should . be lying at the port of refuge under repairs. 
On both these points there was much elaborate and subtle 
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reasoning, for or against ; principally in the pamphlets ; fOr by 
the time they had come to the congress the minds of the great 
majority of those present appear to have been made up. We 
will not venture into these subtleties; contenting ourselves 
with expressing an opinion that, upon the whole, the congress 
appears to have exercised a sound discretion on both points. 
There is so much to be said on both sides, that we may well be 
content to let the scale be turned by the existence of an 
ancient and very general practice amongst seafaring men, 
which seems to be returned to again and again, and must 
therefore have been found to work* satisfactorily. 

The main body of the work was by this time completed, and 
there only remained the question what kinds of property, and 
on what mode of valuation in each case, should be brought in 
as contributories to the General Average? This involved various 
questions of detail, which were entered upon by those present 
with much greater gusto than we can anticipate from our 
readers. These, therefore, we shall pass over, and thus bring 
to a close our chronicle of the doings of the York Congress. 

"Whether it will be practicable or no to carry into effect 
this attempt to approximate the sea-laws of different countries, 
is a question which, it is evident, must depend almost 
entirely upon the part which shall be taken by Her 
Majesty's Government. If the Board of Trade, who have 
already originated and carried through various important 
reforms in this direction — as, for example, the regulations con- 
cerning the avoiding of collisions of ships at sea, in which they 
instituted a course of combined action with the Governments 
of France and other countries — shall be induced to make a 
further step in the same direction with regard to General 
Average, we can see no reason to apprehend any serious diflS- 
culties in the way. The ground appears to be well prepared 
for them by the resolutions of the York Congress, which may 
fairly be regarded as a sort of authoritative declaration, on the 
part of experts drawn from various countries, of that which 
will be regarded by mercantile men as- the General Bule of 
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.the Sea on these subjects. By this means that portion of the 
labour which would be most difficult for the Board of Trade^ or 
thfe British Legislature, has been taken off their hands, and' an 
opportunity is afforded to GoTemment which we cannot think 
they will be indifferent to, of bestowing a substantial boon on 
the great body of mercantile men ; a boon which will certainly 
be received with gratitude ; without encountering any serious 
opposition, or raising up a single enemy. 

In conclusion, we may be permitted to point out that this 
tangible and business-like movement has been brought to its 
present state of maturity through the instrumentality of the 
Association for the Promotion of Social Science, by which the 
invitations were issued, the place of meeting provided, and the 
work in hand in various important ways furthered. 



Art. X.— the COMING SESSION. 

A S far as the public at large are able to judge there 
-^^ does not appear to be any question of general policy, 
foreign or domestic, likely at present to set the great parties 
of the State in actual array against each other ; and if this 
be so,, the- dissolution of Parliament, so long considered 
imminent, may be again postponed, and the ensuing Session 
be devoted to those measures of practical improvement which 
if less exciting to political factions are of much, more moment 
to the people than the most brilliant invective against a 
minister, or the most protracted debate on a dispatch. Con- 
spicuous among such measures will be the Bills, whether 
introduced by Government or by private members, in which 
the legal profession is directly interested; and we purport 
to devote a few pages to the consideration of such of them 
as have been brought to our notice. We need hardly say 
that we do so without reference to any party question. 
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holding that sound legislation is the concern of all, and 
knowing well that failure and success in such matters has 
been pretty equally distributed between the leading members 
on both sides of the House. 

The most prominent of all the proposals likely to be brought 
forward for amending, or at least altering, the present state of 
our laws or tribunals, will be that which rumour assigns to 
Mr. Walpole, for modifying the constitution of the Judicial 
Committee of the Privy Council when sitting as the final 
court of appeal in ecclesiastical causes. On the general ques- 
tion involved in such a change we have expressed ourselves 
at length in this number, and we have only now to add 
our belief, founded on information which we believe to 
be accurate and sound, that no such proposal will find a 
favourable, reception from the House of Commons in the 
ensuing Session of Parliament. It was supposed, indeed, that 
Mr. Gladstone would be prepared to give his personal and 
independent support to Mr. Walpole's proposition, and a letter 
from Mr, Gladstone to a clergyman, which originally appeared 
in a provincial print, and subsequently was transferred to the 
columns of a London newspaper, seemed to favour that behef. 
We can confidently state that the purport of the letter has been 
somewhat misunderstood; that the distinguished statesman 
who was its author, is not prepared either personally or ofiicially 
to assent to the measure likely to be propounded from the 
Opposition side of the House touching the constitution of the 
Judicial Committee ; that the Chancellor of the Exchequer 
will on this question, as on all others, act in perfiect unison 
with his colleagues in the Cabinet ; and that Mr. Gladstone 
individually has not yet seen or heard of any proposal which 
seems to him to solve the difiiculties of the question. It 
cannot be doubted that the Attorney-General (whose name 
has been coupled with that of Mr. Gladstone, unwarrantably 
we believe> as likely to support the proposed innovation) will 
also act with the rest of the Government in this matter, 
and if so, the motion of Mr, Walpole will probably be 
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opposed by the whole strength of the Liberal side. As it 
is more than rumoured that the Conservative party is disunited 
on the question, it is evident what the result must be ; and 
• indeed it would require a strong case to be made out, not 
only of necessity for change, but of the change proposed 
being likely to work better than the existing system, before 
the House would be induced to take so grave a step as that 
of altering either the constitution or the procedure of one 
of our highest and most solemn tribunals in cases affecting 
the reputation and status of. a whole class of Her Majesty's 
subjects. But before closing these observations we must 
refer to the opinion which Lord Broi^gham has expressed 
on the contemplated change, and . the more so that his 
lordship may possibly have been misunderstood on the 
matter. Lord Brougham's advice on any legislative question 
must necessarily command a respectful hearing, and he has 
a peculiar claim to attention on* the point now under con- 
sideration, inasmuch as he was the author of the Judicial 
Committee of the Privy Council, and is naturally interested 
in the successful working of that tribunal. Lord Brougham 
glanced at the subject in his letter to the Earl of Radnor 
which appeared in our last number, and he had previously, 
in the discussion at York on Mr. Hastings' paper, thrown 
out a suggestion that a body might be formed of persons 
competent to advise the Judicial Committee on points of 
doctrine, to whom the Committee might at their pleasure refer 
" ad informandam consckntiam^^ but by whose opinions the 
court would not be bound to abide. We have some difficulty 
in understanding what the exact functions of such a body 
would be, other than those at present exercised by the right 
reverend prelates who sit on the Committee in ecclesiastical 
causes, and which they must be presumed to fulfil to the 
satisfaction of the public. But if the powers entrusted to this 
novel body are to be wider than those, then they must clash 
with, and in the long run either supersede or be superseded 
by, the tribunal it would have been created to advice; if the 
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latter were the case fresh cause of heartburning and discontent 
would be given to the clergy ; and if the former, the Judicial 
Committee, in substance though not in name, would come 
to be transformed into a court of heresy, empowered to 
create and develop as well as declare doctrine, to \jind 
the consciences of men, and to destroy the national consti- 
tution of the Church of England, To such a consummation 
as this Lord Brougham is, we know, firmly opposed ; and 
we feel sure with respect to him, as others also, that the 
more this question is debated, and the more clearly the 
real object of the clerical party at present agitating is brought 
out, the less support will that party gain for measures which 
are either very ill-considered or else very deceptive. 

We believe that on an early day after the commencement 
of the Session, the Attorney-General will mo^te for the intro- 
duction of a Bill or Bills for the concentration of the superior 
• courts of law and equity and their ofiices on the site between 
Carey Street and the Strand, which was recommenced some 
years ago by a Royal Commission, This will be the fourth 
parliamentary attempt to remedy what is allowed on all hands 
to be a serious evil. It is admitted by the practitioners who 
' conduct business in all the courts, that their dispersion is the 
prolific source of delay and expense, and that the concentra- 
tion of the courts and ofiices in a central situation, in due 
proximity to the Temple and Lincoln's Inn, would greatly 
facilitate the transaction of business, and thus promote eflS- 
ciency, economy, and despatch in tTie administration of the law. 
The suitor would be spared much of the annoyance and some 
of the cost to which he is now subject ; the practitioner would 
be saved a waste of time, strength, and energy; jurymen, 
witnesses, and others, whose attendance cannot be dispensed 
with, and who form in the aggregate no inconsiderable portion 
' of the public, would be relieved of inconveniences of which 
they now most reasonably complain. The obstacles that have 
hitherto stood in the way of effecting this great public benefit, 
seeioa to have been chiefly two ; the financial question which 
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must arise in mooting any extensive improvement, more espe- 
cially when brick and mortar become elements in the calcula- 
tion; and still more the strange apathy which the public, and 
consequently their representatives in Parliament, have shown 
on ihe subject We are glad to believe that both these 
diflSculties are about to disappear, and that Sir Roundell 
Palmer will soon address a House willing to listen to a 
practicable scheme for the erection of a Palace of Justice 
worthy of English law. The Council of the Social Science 
Association have lately issued a statement, which sdems 
to be authoritative, of the necessity of such a measure, 
• and of the provisions embodied in the Grovernment Bill ; 
and as they are adopting means for exciting the attention 
of public bodies of various kinds throughout England, we may 
hope that petitions to Parliament, and representations to 
honourable members, may ensure a fair hearing for the ques- 
tion. It appears that a scheme has been devised which may 
remove the financial objections started on former occasions, 
and which without burdening the public purse will impose on 
the suitor a tax so light as to be scarcely appreciable. Of tEe 
£1,500,000 required for the purchase of the site and the 
construction of the required building, £1,000,000 is to be fur- 
nished by the fund accumulated in the hands of the Court of 
Chancery from the interest paid on the sums lodged with that 
Court; in other words, the fund B., as designated by the 
Royal Commission, and of which it was truly remarked by the 
Lord Chancellor that it should bie called " n,o man's fund," as 
belonging of right to no one, and therefore capable of appro- 
priation by the State for an object of public utility. A sum 
of £200,000 is to be paid by the Treasury as the esti- 
mated value of the sites which the Government will acquire 
by the demolition or abandonment of the existing courts and 
offices ; which sites can of course be utilised for the nation 
in the way either of office accommodation or of street 
ornament. The remainder of the total required for the 
necessary outlay is to be supplied in the first instance from 
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the consolidated fund, subject to repayment with moderate 
interest out of the produce of certain fees to be levied for that 
purpose on all actions in the Courts of Common Law, and on 
wills in the Court of Probate. In each case the tax will be 
so small (we hear of a sum of 1^. 6^. on an action), that no 
grievance will be felt by the suitor; who indeed would receive 
much more than his quid pro quo for a far heavier burden in 
the facilities that will be aflforded and the trouble and other 
hardships that will be removed by so practical an amendment 
in the administration of the law. We really trust that the 
authors of the statement to which we have alluded are mis- 
taken in their impression that the Society of Lincoln's Inn 
. intends to renew its opposition to the Bill. Such a proceed- 
ing, avowedly based as it must be on selfish grounds, and 
those too of a flimsy character, would be utterly unworthy of 
a body representing the largest section of the Bar, and 
numbering among its Bench some of our most distinguished 
names. Surely it is time that such a measure as this should 
be discussed on public grounds alone. 

Some observations that have more than once of late fallen 
from Sir James Wilde, no less than the circumstances of 
several recent cases in the Divorce Court, hav€ raised the 
question whether the parties to suits for dissolution of mar- 
riage should not be admitted as witnesses. We believe that 
a Bill will be introduced for the purpose of effecting this 
change, and in the meantime the subject has been ably 
handled by Dr. Waddilove in a paper lately published. One 
objection to the admission of parties in such cases, that they 
will be tempted to commit perjury In order to conceal their 
guilt; seems to us of little weight. The objection applies 
more or less to the admission of all testimony, and if we 
desire at all hazards to avoid the commission of the crime of 
perjury, we must needs close our courts altogether. The 
very object of a judicial investigation is to discriminate 
between truth and falsehood, and if we want the grain we 
niust take the chaff with it, and trust to the winnowing 
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powers of examination to sift the one from the other. No 
doubt a woman would be unwilling to confess her adultery, 
but cases frequently occur in our ordinary civil tribunals, 
where suitors find themselves in the unpleasant predicament 
of either staying out of the box, and thus tacitly acknow- 
ledging what they wish to conceal, or of going into it with 
still woi-se consequences. But this public good results, that 
the real truth is thus brought much more surely to the eyes 
of the jury, than it would be by any evidence, or absence of 
evidence, less direct and pointed. On the other hand, the 
present rules of the Divorce Court deny to the innocent the 
best means of clearing up suspicious- circumstances, of ex- 
plaining facts which apparently criminate, and of thus 
rebutting a plausible but false accusation ; a denial of justice 
which we believe occasionally weighs with peculiar hardship 
on an accused wife. But perhaps the strongest, or at any 
rate the most striking argument in favour of the proposed 
alteration of the law, is founded on the anomalies that have 
already arisen from the existing state of things. In a well- 
known case which made some sensation a few years since 
{Evans v. Robinson) the following curious facts are stated by 
Dr. Waddilove to have occurred. 

^^ A. brought an action against B. for criminal conversation with 
C, A.'s wife — not one of those parties could be examined as a 
witness in that trial. A., at the same time, in order to obtain 
eventually an Act of Parliament to set aside his marriage — instituted 
proceedings in the Ecclesiastical Court for a divorce a mensa et 
ioro ; he and his wife bein^ parties to the suit their evidence could 
not be received, but thai of B., the alleged' paramour, could bo, and 
was received. A. then indicted B. for perjury committed in that 
suit. On his trial B.*s mouth, as defendant — as the person charged 
with a criminal offence — was closed. But A.,. the prosecutor, was 
a valid witness, as also his wife, and she was examined for the 
defence and denied that any criminal intimacy between her and B. 
had ever taken place, and thus supported the truth of his evidence. 
The Divorce Court was then established, and A. petitioned for a 
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divorce. B. was necessarily made a co-respondent ; then, A., B., 
and C. were all parties to the suit, and the evidence of each was 
again inadmissible. 

" Again, in a case very recently before the Divorce Court 
{Bancroft v. Bancroft), a wife petitioned for a judicial separation by 
reason of her husband's cruelty ; he replied by charging her with 
adulteiy. In that suit the wife was a competent witness, and the 
alleged adulterer was also produced to sustain the adultery charged. 
The jury found that the cruelty of the husband was established, 
but that the adultery of the wife was not. Whereas in a cross- 
petition by the husband, charging his wife with adultery, neither 
the wife's testimony nor that of the alleged adulterer, the co- 
respondent, could be received. The court was moved on the paA 
of the wife, to allow the verdict in the first suit to be pleaded, in 
order to supply the want of proof in the second suit arising* from 
the incompetence of the witnesses, but the judge ordinary (Sir J. 
Wilde) refused the motion, saying, ' That the law distinctly declaried 
that the adultery of the wife should be twice tried, because in one 
case it should be tried by one species of evidence, and in the other 
by another, and a different species of evidence. In the suit by the 
wife, both she and the alleged adulterer were competent witnesses, 
and in the suit by the husband they were not. All the court could 
do was to administer the law as it existed. The suit must therefore 
proceed. It was no answer to the petitioner that the wife (the 
respondent) had obtained a verdict upon evidence which was not 
admissible in this suit." 

We can hardly conceive that such anomalies as these can 
be suffered to continue, condemned as they must be by the 
common sense of the nation, and tending therefore to bring 
justice into contempt. The great change in our law of evi- 
dence long ago advocated by Bentham, carried to some extent 
by Denman, and in the main effected by Lord Brougham's 
great Act for the examination of parties in nearly all civil 
suits, must be pushed to its logical conclusion, and the witness 
box be thrown open to suitors in cases of breach of promise 
of marriage, and of petitions for dissolution of that contract. 
Whether the same system should be extended to criminal 
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cases, and the evidence of prisoners be admitted subject to 
their cross-examination, is a question requiring further debate, 
and one not so free from diflBcuIty. The objections mainly 
urged, and they are very forcible, are that the admission of 
persons accused of criminal offences as witnesses on oath on 
their own behalf, would place them, whether innocent or 
guilty, in an unfair position ; that a discretion would be im- 
posed on the accused or his counsel which would be in all 
cases painfully perplexing ; that where for the best reasons an 
accused person was not submitted as a witness, a grave 
prejudice would inevitably be created against him. in the minds 
of both judge and jury, and that if on the other hand he 
offered himself as a witness he would be exposed to a skilful 
cross-examination which would force him into self-crimination 
if guilty, and might make him appear guilty even if innocent. 
We are aware that powerful arguments are used on the other 
side, but we doubt whether the public mind is as yet at any 
rate ripe for their acceptance. There is however an alteration 
in our criminal procedure which we are glad to hear will be 
proposed by Mr. Denman in a Bill he has drawn for the 
purpose, and which will enable the counsel for the prisoner to 
sum up to the jury the evidence of the witnesses he has called, 
as the counsel for the defendant does in civil cases. The 
necessity for this small but important amendment was very 
forcibly put by Sergeant Parry in his defence of Miiller, when 
commenting to the jury on the evidence he was about to 
produce : — 

" Gentlemen, I must tell you these things, because I shall have 
no right to address you again. These witnesses will be cross- 
examined by my learned friend, and it is possible that some dis- 
crepancies will arise which, if I could have summed up the evidence, 
I could have explained. If this were a case of a ten pound note, or 
a bill of exchange ; if this were a case of goods sold and delivered, 
goods bargained and sold, work and labour done, or money alleged 
to be due upon an account stated ; nay, even if this were a miserable 
squabble between a hack cab and a dust cart, as to the amount of 
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damage done to either, I should be permitted to sum up the evidence 
for the defence ; but it is simply a question of life and deaths and 
the law of England bids me be dumb." 

There is also the question of the institution of a Court of 
Criminal Appeal to supersede the functions of the Home 
OflSce, which have been exercised of late years, at least to the 
great dissatisfaction of the public. Mr. MacMahon introduced 
a Bill some time since, which purported to extend to all 
criminal cases the proceedings in certiorari^ and thus to aflPord 
the means for obtaining a new trial. A more elaborate scheme 
was propounded:last year by Sir Fitzroy Kelly in a measure 
which did not prooeed beyond the first stage. This Bill, if 
passed into law, would practically have given to convicted 
prisoners the same facilities for a rehearing of their cases 
before a jury as are now possessed by suitors in civil actions; 
an innovation to which the most serious objections must- be 
acknowledged to exist. As it is not proposed to allow the same 
right to prosecutors, the enactment would be entirely one- 
sided, and it must be obvious that a second conviction would 
only be obtained under the rarest circumstances, as the second 
jury must always feel that the indictment came before them 
with a doubt expressed in the highest quarter against the 
evidence, and in favour of the prisoner. The mere knowledge, 
moreover, that their decision might be reversed, would operate 
to make juries less careful than they are at present in 
weighing the testimony brought before them. For these and 
other reasons we must lake leave to doubt the expediency of 
introducing a system of new trial into our criminal procedure, 
but we admit that improvement is urgently required in the 
mode of revising sentences, and of inquiring into any new 
facts which are brought to hght after the conviction of a 
prisoner. Possibly some enlargement of the powers of the 
existing ^ Court of Criminal Appeal, to enable the judges to 
deal with questions of fact as well as of law, might meet the 
requirements of the case ; possibly the Judicial Committee of 
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the Privy Councillor some selected members of that body, 
might supersede or assist the Home Secretary in the duty of 
advising the Crown as to its exercise of the prerogative of 
mercy ; but at all events we feel sure that any further inquiry 
after sentence passed should be in judicial hands, and that 
no second jury should be empannelled after a prisoner has 
once " put himself on his country," As Sir Fitzroy Kelly 
intends to re-introduce his Bill, an opportunity will be 
afforded for debating the question in all its bearings, and we 
trust that it will receive the attention which it deserves at the 
hands of the House of Commons. 

The singular case of Shedden v. Patrick, tried before 
Sir Cresswell Cresswell under the provisions of the Legiti- 
macy Declaration Act, had the effect of pointing out a 
grave omission in that measure, which had failed to secure 
to the suitor the right of demanding a jury. It is the 
opinion, we believe, of many w6U qualified to judge, that 
a proper construction of the sections of the Divorce Act, 
and of the rules drawn up in pursuance of that Act, would 
have resulted in the concession of a jury in the Shedden case 
as a matter of legal right and not merely of moral right, 
about which no one can entertain two opinions ; but Sir 
Cresswell Cresswell thought otherwise, and though his singular 
and indeed inexplicable opinion (as reported in Gray v. 
Gray, 31 L.J., N.S., 83) that the court was not compellable 
to grant a jury even in cases of dissolution of marriage, 
must prevent us attaching much weight to any decision of 
that eminent judge on the subject of jury trial, yet it is only 
right that all doubts on the point should be cleared up, and 
that we should be as sure of what the law is, as we are 
of what it ought to be. Beyond all question every British 
subject who appears as a suitor in any case involving the 
personal status of himself or his children, should be entitled to 
demand a jury ; and we are therefore glad to hear that the 
Committee on Legislation lately appointed by the Council of 
the Social Science Association, have prepared a Bill to settle 
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the question by providing that in all suits of dissolution of 
marriage, nullity of marriage, or declaration of legitimacy, 
either, party shall be at liberty to require a jury. This Bill, 
we understand, will be introduced immediately after the 
opening of Parliament. 

We have heard of several other intended measures on which 
we should have been glad to say a few words ; but our space 
' warns us to conclude, and we are anxious before doing so to 
allude to a subject which though not perhaps about to afford 
a topic for discussion in the Legislature, is not the less impor- 
tant on that account, and which is intimately connected with 
the progress and improvement of our law. The meeting of the 
Bar which was held oiji the 28th day of November last in 
Lincoln's Inn Hall, decided by a majority to adopt the Report 
of the Committee on Law Reporting which was brought up 
last summer, and was then postponed for further consideration. 
Of course the functions of the Committee ceased from the 
moment when the resolution offering its report was passed by the 
body which appointed it; and the matter has since remained 
in the hands of the Attorney-General, who has lost no time in 
taking the further steps that became necessary. As the report 
recommended that the Inns of Court and the Incorporated Law 
Society should elect the Council which it is proposed should 
regulate arf authorised law reporting system, and as the supply 
of the funds required in the first instance to float the new 
project, must be supplied by these bodies, or some of them, it was 
plain that the first business subsequent fo the adoption of the 
Report must be to consult those societies. This, we believe, 
the Attorney-General has done, and we are glad to hear that 
the Benchers of Lincoln's Inn have resolved by a very decisive 
majority in favour of the scheme of the Committee ; that the 
Benchers of the Middle Temple have unanimously come to 
the same conclusion ; and that the Council of the Incor- 
porated Law Society have also given their influential adhesion 
to the plan. It remains for Serjeants' Inn, the Inner 
Temple, and Gray's Inn, to deliver their opinions, and if these 
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should prove to be favourable, \v^e presume that an attempt to 
carry out the Report of the Committee, or as we now ought 
to say, the Resolution of the Bar, will be made at once. But 
however this may be, ho doubt can be entertained as to the 
obligation due to Mr. Daniel for his admirable conduct of this 
difficult business, from its commencement to the present time. 
The ability, tact, and temper, which he has exhibited through- 
out, have enabled him to surmount obstacles and to avoid 
dangers which would otherwise have proved fatal to the plan. 
His disinterested zeal and perseverance must command the 
admiration even of those who differ from him on the subject ; 
and if he finally succeed, as we believe he will, he will have 
earned the lasting praise of the profession, and have conferred 
a permanent benefit on his country. 
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[*^* It should be understood that the Notices of New Works forwarded 
to us for Review, and which appear in this part of the Magazine, do not 
preclude our recurring to them at greater length, and in a more elaborate 
form, in a subsequent Number, when their character and importance 
require it.] 



The Law of Wills — Embracing also the Jurisprudence of Insanity, 
the Effect of Extrinsic Evidence, the Creation of Trusts so far as 
Applicable to Wills, with Forms and Instructions for Preparing 
Wills. ' By Isaac F. Redfield, LL.D., Boston. 

To us, who possess sucIj elaborate treatises on testamentary law as 
Mr. Justice William's *• Law of Executors," Mr. Jarman's work on 
wills, and other books dealing; with the same subject, this volume is 
not of so much value as it otherwise might have been ; still, it con- 
tains much that may interest, if not instruct us, for the author not 
only places before us in a clear and lucid manner the several 
decisions of the English tribunals, but ho also carefully analyses them 
in the spirit of a logician and philosopher. He says in his preface, 
" It has been the purj^osc of the writer to refer to all the leading 
or important English cases upon the several fopics discussed, and to 
give the precise point determined, either in the text or the notes ; 
and where there has been any conflict in the decisions it has been 
his purpose to give tlie history of the djlterent classes of authorities 
in such a manner as to f^how the true principle to be extracted* from 
all the cases bearing u[)on the point, and upon every point to bring 
down the true state of tlie English law at the time of publication.'* 
In this brief notice of tliis volume it were impossible to do more than 
give a very scanty epitome of its contents. The first point which 
strikes us is that the progressive and go-a-head Americans should 
have been content to allow their testamentary law to rest on the 
basis of our old Statute of Frauds, passed so long ago as the reign of 
Charles II. At page 165, Dr. Redfield write?, /' The rules of sta- 
tutory enactment which obtain in most o' the American States 
have been adopted with reference to the English Statute of Frauds, 
with more or less modification in some cases, but generally of an 
unimportant character." Consequently nuncupative wills, which, 
*by our Wills* Act (1 Vict., c. 26), save in the cases of soldiers and 
seamen, are inoperative, are treated as valid in America, if made in 
extremis, and strictly proved to have emanated from the testator. 
Again, as. to the age at which persons may make a valid will. With 
us, until the year 1838, males at 14, and females at 12, were held 
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competent to make a will as to personal estate ; this absurdity no 
longer sullies our testamentary law ; but our matrimonial law is not 
yet freed from it; although a young lady not yet in her teens, and a 
young gentleman who has advanced but two steps in them, can no 
longer dispose of their personal goods (if they have any), they may 
still dispose of their persons in marriage. On the subject of the &ge 
at which wills may be made our author writes (p. 17, s. 2) — *' There 
is manifested of late in this country (America), a disposition to 
raise the age of legal capacity to execute wills to that of legal 
majority. This rule obtains in a large number of the American 
States. But in a considerable number of the States infants are still 
allowed to dispose of their property by will." We cite at length the 
note at page 18, as tending to show the difference of opinion existing 
among the American jurists and legislators on this subject, and also 
as an evidence of the conflict of law in that country. It would seem 
intolerable that such diversities should be allowed to breed confosion 
and uncertainty in so important a matter among a people who have 
been bound together by one federal compact, had we not our own 
palpable difference between the laws of Scotland and England to 
prevent our venturing a rebuke. The note runs thus : — 

'^ By statute the right to dispose of estate, both real and personal, 
is now limited to persons of full age in Massachusetts, Vermont, 
New Hampshire, Maine, Ohio, Indiana, New Jersey, Kentucky, 
Florida, Virginia, Alabama, Pennsylvania, Delawarre, Michigan, anda 
considerable number of the other states, probably, and the tendency is 
largely in that direction. In some of the States a distinction is made 
between real and personal estate. Thus in Rhode Island, Virginia, 
Arkansas, Missouri, and North Carolina, the age for making wills of 
real estate is fixed at 21 and for disposing of personal estate in that 
mode at 18. And in Connecticut at 21 for real estate, and 17 for 
personality. In some of the States a distinction is made between 
males and females as to the age of testamentary capacity. In 
Vermont females reach their legal majority for all purposes at the 
age of 18 years ; and in Maryland testamentary capacity is fixed at 
21 in males and 18 in females. In IHinois the same limits are fixed 
as to real estate ; and as to personal estate both males and females 
may make testamentary dispositions at 17. And in New York all 
persons are required to have reached the age of 2 1 in order to dispose 
of real estate, but males at 18 and females at 16 may dispose of 
personalty by will. In Texas infants are not held competent to 
execute a valid will." 

To us, who have by our Wills' Act placed wills of real and personal 
estate on the same footing, and have made no distinction between 
the making of. wills by males and females unmarried, it appears 
strange that the Americans, a nation cherishing democracy as the 
basis of their constitution, with no element of feudalism in it, should 
make these distinctions between real and personal estate, and should 
also, proverbial as they would seem to be for their. gallantry towards 
the fair sex, have imposed such marked restraints on female testa- 
mentary power. But as a set-off against this restriction, we read at 



Notices of New Books. 355 

p. 26, 8. 14. " lb many of the States, either by general statutory 
provisions inclliding all persons above a certain age who are com* 
potes mentis^ which is construed to extend to married women, or by 
special statutory provisions to that effect, the testamentary capacity 
of married women is maintained to the fullest extent." And it 
appears that the tendency of Aixierican legislation is, and has been 
for many years, strongly in the direction of removing all property , 
disabilities attaching to married women, so that we may infer 
that if not already so, wives will soon become in that country as 
capable of contracting obligations as unmarried women. As to the 
effect of marriage upon a will made previous thereto, the doctrine of 
the American courts conforms to that of our own previous to our 
Wills' Act of 1838, which declares that every will made previous to 
marriage shall be revoked thereby, save such as are made under* a 
power ; whereas our old law was, that marriage without the birth of 
children did not per se revoke a will, but where both were combined 
the law implied a revocation, and enforced it upon the ground ^' of 
there being a tacit condition annexed to the will itself when made 
that' it should not take effect if there should be a total change in the 
situation of the testator's family." Lord Kenyon, in Doe v. Lan- 
cashire (5 Term Rep. 58-9). Lord EUenborough adds to this lan- 
guage " and a total want of provision for the family so newly 
circumstaficed " {Knehell v. Serafton, 2 East. 542). This implied 
revocation, however, might be rebutted by circumstances ; e. ^., if by 
another instrument the testator had provided for the possible issue 
of his marriage, and upon other speculative presumptions. Many 
were the trials arising out of the uncertainty attending these implied 
revocations, but at length our Legislature, by the Wills' Act of 1838, 
put an end to all such future litigation by declaring, " That every 
will made by a man or woman shall be revoked by his or her • 
marriage, except those made under a power." 

America has, however, not yet adopted our rule, but still adheres 
to the principles of our old law ; but Dr. Redfield sums up this 
question thus (p. 299, s. 15) : — 

" Since most of the American States have made special provisions 
by statute ip favour of. children unintentionally omitted in the will 
of the parent, this point becomes of far less important considera- 
tion in regard to wills here (America) than where no such statutory 
provisions exist ; but wherever the question has arisen it has 
generally been held — even in the States where by statute (^ildren 
omitted in the will of the parent are entitled to the same share of 
the estate as if he had died intestate — that marriage and the birth 
of issue .after the making of a will, do amount to an implied 
revocation of the will." 

Our author devotes several pages to the execution of wills by 
t)ersons of unsound mind, and reviews at considerable length the 
question of the proof of sanity of the testator at the time of the 
execution of his will, as to whether it is incumbent on those proving 
the will to establish in the first instance that the testator was of 
sound mind, when such fact is not disputed. And also, where the 
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capacity is disputed, whether it is incumbent on the disputant to 
first adduce his evidence when those alleging capacity may rebut 
it, or vice versa. Whether, in short, the burden of proof lies on 
those who allege capacity or on those who deny it. 

With ourselves the proof of a will in common form, as it is 
termed, is satisfied by the production of the instrument signed by 
the testator attested by two persons, with such an attestation 
clause as shows that the will was signed by the testator in the joint 
presence of the three ; and no proof is necessary of his competency 
either mental or legal. When, however, the validity of the w^ill is 
disputed it is necessary for those propounding it to set forth in a 
declaration that the testator was at the time of the execution of 
the will " of perfect sound mind, meniory, and understanding ;" 
if this is denied, the burden of the proof of their want on the part of 
the testator rests, then, on those who make that allegation. We 
have been thus minute in describing our mode of procedure, because 
it appears from the treatise before us (at p. 31 ), " That some apparent 
confusion exists in regard to the declaration of* different (American) 
judges as to which party assumes the burden of proof in trials where 
the incapacity of the testator is alleged." However, it is satisfac- 
tory to find that our own rule preponderates : " That the burden of 
proving insanity at the particular time of the testamentary act rests 
upon the* contestants, and this is the subject of affirm'sftive proof 
and not of surmise and suspicion." 

Dr. Redfield cites the leading cases of Tatham and Wright, 
2 Russ and My. 1. ; and Barry v. Bailin heard before the Privy Coun- 
cil (1 Curteis, 688) in support of that proposition. The words, 
however, of Mr. Baron Parke (Lord Wensleydale) in the latter case, 
" That the onus proband i l^es in every cnse on the party pro- 
pounding a will, and Ik? must satisfy llie conscience of the court 
that the instrument so propounded i< t^ie last will of a free and 
capable testator," seem almost too jrcnoral, since tliey would infer 
that proof of capacity lies on (hose propounding a will in solemn 
form (that is. proving it by the mouth of the attesting A^itnesses, and 
.others, if need be), although the capacity of the testator may not 
have been impugned, and therefore not in issue. The rule which 
practically prevails is, as is Avell .known, that sanity is presumed, 
and that those who deny its existence must prove its, absence, but 
that if the will is disputed on any other ground only, the question of 
sanity need not be touched. 

The general question of what constitutes such a delusion as 
evidences a sufficient want of mental capacity as should vitiate a will, 
is fully considered. All the leading English cases are reviewed, and 
the opinions of several of those wlio style themselves medical jurists 
are given, but this question is left where it must ever rest, in doubt 
and uncertainty. But few principles applicable to every case can ever 
be laid down ; the line of demarcation between sanity and insanity 
must ever remain obscure ; where the one ends and the other begins 
can never be determined by all the ingenuity or reasoning of man. 
We gather, however, that the view taken by the American courts 
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Is in some respects less stringent than our own. Thus, objection is 
taken to the doctrine laid down in Waring v. Waring (6 Moore, 
Priv. C.C. 349), in which objection we cannot but concur, where it 
was held by an Ex-Lord Chancellor in delivering the judgment on 
an appeal from the late Prerogative Court to the Privy Council, 
** That any person labouring under delusion or monomania to any 
extent or upon any subject is not to be regarded as competent to 
execute a valid will," 

Our author in a note at page 81, quotes the words of Dr. Ray 
when commenting on this doctrine. '* The attentive reader will not 
fail to see the lamentable inconsistency of the doctrine here put forth 
with that which the same person has promulgated with regard to 
criminal cases." * But, on the.other hand, we find strange and eccen- 
tric expressions in wills regarded by our author with less indulgence. 
For example, where a testator directed that some .parts of his bowels 
should be converted into fiddle-strings, that others should be sublimed 
into smelling salts, and that the remainder should be vitrified into 
lenses for optical purposes, adding, that he wished his body to be 
converted to useful purposes for mankind. But the testator was, never- 
theless, shown to have conducted his afiairs with great shrewdness 
and ability, and had been regarded by his associates through life as 
of indisputable capacity. Sir H. J. Fust pronounced in favour of 
the will {Morgan v. Boys, not reported but given in Taylor's Med. 
Jur., p. 657, 1838). Dr. Redfield says, "This must be. regarded 
as a most charitable view of the testator's mental capacity, and one 
which an American jury would not readily be induced to adopt." f 

It was the same motive, a desire to benefit mankind, that induced 
a royal duke in the present century to^ direct that his 'body should be 
devoted to the purposes of anatomy, but no doubt was raised as to 
the validity of His Royal Highness's will.f Before we quit this part 
of our review we must observe that the position is supported that a 
delusion to affect a will ought to be in some manner connected with 
the dispositions therein ; to this also we for ourselves are inclined to 
accede. We must now pass on ; our limited space precludes us from, 
noticing much well worthy of remark, but we cannot close our com-, 
ments without an expression of gratulation that the American nation, 
free and independent as they profess themselves to be, should have 
borrowed so much of their legal testamentary law from ourselves, 
and a further satisfaction it is to find the eulogy passed on our Court 
of Probate as now established ; at p. 16 we read in a note, **It is 
curious, too, as affording a marked contrast (i.e., comparing the 
English with American tribunals) with the more common practice in 
this countiy (America) of committing the probate administration in 
the rural districts to unprofessional judges who are too often the 
footballs of party politics ; " after enlarging on the important func- 

* Alluding to the Opinion of the judges in Macnaughten's case, who shot 
Mr. Drummond, and w^as acquitted on the ground of insanity, 
t P. 83. 
\ Nor need we add that his wish was not complied with. 



&58 Notices of New Boohs* 

tions of the judge of a court of probate, and the necessity of his 
haying acquired a knowledge of his duties and the law he has to 
administer by practice and experience, the note concludes by say- 
ing, ^' We trust the example of the British Parliament in this respect 
will not be lost on the American legislatures." Beyond the. law 
affecting wills in the abstract, this volume contains much valuable 
information on the rules of construction to be put on testamentary 
expressions, and the creation of trusts absolute and implied thereby, 
and it concludes with some sensible advice to those who may be 
employed in drawing wills, and gives several precedents of the forms 
of wills, copied from Jarman and others ; but there is one special 
feature which adds to its utility; its author, in addition to a copious 
and minute index, prefixes to each chapter an eliminating analysis 
of its contents. Whether designedly or not, it is wholly silent on 
the subject of intestacy and consequent administration; this is to be 
regretted, since Wb are anxious to learn whether our statutes of dis- 
tribution are observed, and the rights of husbands, wives, and next 
of kin are the same as with us, or whether America has adopted a 
different process or scale as to the division and apportionment of an 
intestate's estate. 

The Lawyer's Companion, Diary, and London and Provincial Law 
• Directory for 1863. By Rolla Rouse, Esq., Barrister-at-Law. 
Nineteenth annual issue. London : Stevens, Sons, & Haynes, 
1865. 

This, the cheapest of all annuals, and the most useful to the legal 
profession, appears this year with a variety of new and valuable 
matter of great importance to the regular practitioner. In one neat 
compact volume you have here not only a spacious diary, but a full 
and complete law list, together with the general forms of legal 
documents in almost every branch of practice, with points gleaned 
. from recent decisions concerning attorneys and solicitors. An index 
to the Acts of last Session, and abstracts of the most important 
ones, with other information peculiar to the profession, makes this 
work a companion of no small utility. 

Capital Punishment, based on Professor Mittermaier's " Todestrafe." 
By John Macrae Moir. London : Smith, Elder, & Co., I860. 

The publication of this book is well-timed, for the subject of 
Capital Punishment must shortly come before the Legislature, and 
the solution demanded, by those who have agitated the question, will 
be the final one of entire abolition. Unlike most modern treatises, 
which are rendered comparatively useless by bulk and wordiness, 
this small volume contains the history, theory, and arguments for 
and against capital punishment within a readable compass. We shall 
have more to say concerning its contei^ts in our next number. 
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VISIT OF M. BEREYER. 

A FEW days after, the publication of our last number, the Bar of 
England were gratified by the presence in London of M. Berryer, 
the illustrious and veteran leader of the Bar of France, as their 
invited guest, together with his friends, M. Desmarest, a dis- 
tinguished advocate, and at the present time batonnier of the Bar of 
Paris, and M. Rodot. The brilliant reception of M. Berryer was 
amply chronicled in the newspapers of the day; but we now desire 
to put on record a few of the leading incidents of an event unique 
in its character. 

M. Berryer, with his friends, was the guest of Lord Brougham, 
at his residence in Grafton-street, and accompanied his lordship on 
the evening of November 7th to the opening sessional meeting of 
the Jurisprudence Department of the Social Science Assjaciation. 
At that meeting, which was crowded with the members, among 
whom were many of the most eminent of the Bar, after the 
customary address had been read by Mr. Hastings, the Attorney- 
General rose and spoke as folio vfrs: — 

" I have been requested to move that the address be received and 
printed, which I. have great pleasure in doing. I cannot avoid 
giving expression to my own feelings, and to the feelings of all 
around me^ as to the interesting occasion that led to the assemblage 
in this room of so large a number of the members of the Association. 
We certainly hope to show M. Berryer to-morrow that the English 
Bar is a more numerous body than this room can contain. Indeed, 
if we could expect to be honoured generally by the presence of such 
visitors as we have this evening, the room would be very inadequate 
indeed for the reception of the members of the Association. But 
(addressing M. Berryer) you need not be surprised if to-morrow, 
when we have the honour of seeing you in one of the finest halls of 
this metropolis, you shall find it comparatively as full as this room, 
ani that many will be unable to obtain admittance. I say for 
myself, and in the name of this meeting, we are proud to see you — 
we are proud to honour you — and we think ourselves most highly 
honoured by your presence." 

Sir F. Kelly, said : "I second the motion. It will be impossible 
for me to express the gratification with which I meet you to wel- 
come as I do by far the most illustrious member of the Bar of 
France that has been known in the present generation. Yoij 
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see before you an individual — the native of a country in which 
changes of government have taken place that are. in the recolIec^/on 
of us all, but during those changes in its constitution and in its 
dynasty, he has ever remained firm and faithful to the purest and 
truest principles of the liberty and independence of the Bar and 
of the people. From those principles — whatever may have been 
the differences on political questions — the great advocate now be- 
fore you has never departed — has never swerved. You see also 
before you another very able and eminent member of the French 
Bar— one who has been elected to the high and honourable 
ofiice of baton nier of the Bar of France (M. Desmarest). His 
reputation is not only great and brilliant in his own. country, but 
has spread throughout Europe and the world. He has come 
here to declare, as I hope he will have the opportunity of doing 
to-morrow evening, that amongst the members of the Bar of 
England, and the Bar of France, and the other Bars throughout 
Europe, where the true principles of liberty and independence pre- 
vail — that there is no substantial difference of opinion, and that one 
sentiment of fraternity unites us all. I rejoice, therefore, that 
under the presidency of our illustrious friend and leader. Lord 
Brougham, we should have before us such great and cmisent 
personages as appear amongst us to-night." 

The Judge Advocate, the Right Hon. T. E. Headlam, Q.C, M.P., 
also made some observations in recognition of M. Berryer. 

Lord Brougham, the President, in putting the motion, said : *• I 
put this resolution in the presence of that most illustrious advocate 
and senator — that great orator both at the Bar and in ihe senate, 
M. Berryer; and in the presence of M. Desmarest, batonnier of the 
French Bar — both of whom I have the greatest pleasure in seeing 
here to-night." 

M, Berkyer, in acknowledging (in French) the compliments paid 
to him, expressed the admiration, if not to say the jealousy, with 
which he saw this meeting assembled for free discussion cf the laws, 
a discussion which the Frocureiir du Roi encouraged with his pre- 
sence and example, instead of either fearing or discouraging it. 

M. Desmarest also made a few remarks, and spoke fluently in 
English to the great applause of the meeting. 

M. Berryer has since been elected a corresponding member of the 
Association. 

The magnificent banquet in the Middle Temple Hall, on the 
8th of November, was crowded by members of the Bar, the Bench-ers' 
table being occupied by the judges and other distinguished guests. 
The Attorney-General presided with his usual ability, and the 
speeches were worthy of the occasion. It is only in our power to 
chronicle those of M. Berryer and M. Desmarest. 

M. Berryer said — ** Vous me croirez quand je vous dirai que je 
suis profondement emu a Taspect de cette imposante et presque 
fraternelle reception. Je me vois accueilli an milieu de la grande et 
libre Angleterre; vous ne vous etonnerez pas qu'il y ait de trouble 
dans ma mani^re d'exprimer mes remerciments. Hier, Monsieur 
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r Attorney-General, je vous felicitais et je felicitais ce grande et noble 
pays de voir P Attorney- General (spectacle rare pour nous) deployer 
un zele aussi eclaire que sage pour seconder les associations qui 
ont pour objet de perfectionner la loi. Aujourd'hui, comme avocat, 
je me sens ^mu de vous voir parler, comme chef du barreau, au nom 
des avocats. Grand et beau spectacle, qui me rappelle que telle 
etait la coutume de mon pays quand les Procureurs-Generaux et les 
Avocats-Gen^raux s'appelaient eux-memes les generaux des avocats. 
En me parlant au nom du barreau Anglais, vous daignez me compli- 
menter sur les travaux de ma vie. J'avoue que je me sens humili^ 
de ces compliments quand je me rappelle ce que furent les avocats 
Anglais, ceux qui ra'ont honore de leur ami tie ; ce que fut Lord 
Lyndhurst, que nous pleurous tous, et cet autre grand homme qui a 
voulu m'initier k toutes les graudes clioses de ce pays — ce noble 
propagateur de tous les progres, de toutes ici institutious liberales 
meme dans cette libre Angleterre, ce graivl liomme que je salue, 
Lord Brougham ! Apres 50 ans de travaux ju'i re9u de mes con- 
freres de France un temoignage de fraternclie rympatiiie. Mais 1^ 
j'etais au milieu des miens. J'etais soutenu par ciiiquante annees de 
relations amicales. Encore une fois, j'eUiis L•.pl^ • dos miens ; mais 
. pres de vous je ne saurais dire ce quo je . • t. S^ >>i>^ez-moi dire 
ce que j'eprouve en ce moment; il me '-Oiiio.e cue c'e.-ft la voix de la 
posterite que j'entends tomber de vos icvr*..-. ii y a ilio pensee plus 
feconde pour I'aveuir qu'un hommage rendu i: v.li soul iioiii.ne. II y 
a Talliance des barreaux des deux iiatlo^.s '. i pl-j.s o'.vili^ees du 
monde. J'ai assiste h, toutes les coiirs d-j ju:...:';3 dj voli'e pays, h, 
toutes les deliberations judiciaires, j'ai etc iWippe de ia sivualion qui 
est y faite au barreau. Rien ne pouvaifc pii;3 m?- toj.clier que ces 
entretiens familiers entre le juge et i'avocat. Ceia prouve a ce 
dernier I'attention qui lui est accordee, et j'y vols u.:e garantio pour le 
sentiment d*independance qui doit apparteiiir a cetio noble pro- 
fession. Je fais. des voeux ardents pour que i'ariauco des deux 
barreaux %vienne a se cimenter. Nous no pouvons en Frauce avoir 
de ces reunions que la loi autorise dans ce pays; mais nous pouvons 
nous mettre en communication les uns avec le,5 autres, et de ces 
communications naitra, je Tespere, Tunion des intelligences. Le 
barreau Fran^ais n'a pas, comme le barreau Anglais, fourni des 
hommes a toutes les situations de la vie politique. Au milieu de nos 
revolutions, les hommes qui se respectent n'ont pas voulu accepter 
d'emplois. La barreau est reste Tasile de ceux qui, froisses dans leurs 
convictions, n'ont pas voulu flechir. On comte parmi eux les 
hommes les plus eminents. Nous poss6dons le libre echange; mais il 
ne faut pas qu'il se* borne h, Fechange de soieries et des coton- 
nades; il faut que ce soit le libre echange des id^es. Vous pourrez 
trouver chez nous beaucoup de choses bonnes h. prendre. Nous 
rencontrons chez vous des ecrivains instruits, eclaires ; une presse 
puissante, que nous ne connaissons pas. Je vote pour Talliance des 
deux barreaux, et je prie mon coUegue de seconder mon vote." 

M. Desmarest said: '^Je suis eijiu quand je me Icve pour 
repondre au toast si bon et si affectueux porte au barreau de France. 
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Jj union entre les deux barreaux a et6 le reve de mon intelligence. 
Quand on consid^re les choses du monde (meme apr^s uu banquet 
aussi splendide) il est impossible de m^connaitre qu*l y a au monde 
deux influences, la force et la justice. Je ne veux pas dire de mal 
de la force; quant a la justice, c'est ici qu'il sied d'en dire du bieu, 
devant yotre gloire presente et devant votre gloire ancienne; 
permettez-moi d'ajouter en presence de ces deux porte-etendards du 
droit et de la justice, Lord Brougham et M. Berryer. II existe une 
grand similitude dans leurs caracteres. Tous deux ils ont brille 
dans les assemblees publiques; tous deux, enfin, sent membres de 
FAcademie Fran^aise. J'avoue que je serais trouble si je n'avais a 
apporter ici que le tribut de ma seule reconnaissance. Mais 
aussit6t que j'ai 6t^ in forme de votre gracieuse invitation, j'ai profite 
de ces reunions 16gales autorisees en France pour dire a nos avocats 
rhonneur qui m' 6tait fait. Tous, jeunes et vieux, m'ont repondu, 
" AUez en Angleterre." .Je n'ai pas eu le temps de consulter les 
membres de notre barreau de province, mais tous m*auraient tenu le 
meme langage — tous. Je vois la grande image du monde judiciare 
de France donnant la main au monde judiciare d' Angleterre, degre 
pr^liminaire pour amener entre nous une alliance plus intime, 
selon la belle id^ de celui qui devrait etre notre b&tonnier 
perpetuel, et qui est toujours notre batonnier moral. Messieurs, 
permettez-moi de dire mes cher confr^^es, vous nous avez donne 
Texemple, soyez certain qu'il sera suivi. Un de vos hommes 
d' 6tat, rillustre Chancelier de FEchiquier, disait dans une circon- 
stance recente avec cette incomparable Eloquence qui rappelle les 
beaux jours de Tantiquite, que, dans le temps oil nous vivons, le 
progr^s de la civilisation deveait s'accomplir par des moyens plus 
doux que dans le temps passes. Ces paroles, qui concilient bien 
des difficultds, ont trouve de Fecho en France. Je signe avec vous 
un traite d'alliance qui servira a la conquete pacifique du progres." 



On Monday, the 28th Novembef , the adjourned meeting of the Bar, 
'on the subject of Law Reporting, took place at Lincoln's Inn Hall. 
The Attorney-General opened the proceedings in a short speech, 
avoiding any expression of opinion on his own part; and 
Mr. Daniel, Q.C., in the absence of Mr. Amphlett, Q.C., moved the 
adoption of the report Mr. Dickinson seconded the resolution. 
Several amendments were put to the meeting, but were lost on a 
show of hands; and after an animated discussion, in which Mr. Best, 
The Hon. Greorge Denman, Q.C., Mr. Osborne Morgan, Mr. Joshua 
Williams, Mr. Webster, Mr. Ince, and Mr. Hemming took part, 
the adoption of the report was carried, and the Attorney-General 
was requested to communicate the result to the Judges and to the 
Inns of Court, and to ask their co-operation. 
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APPOIN'TMENTS. 

Mr. Thomas Henry, the Chief Magistrate at Bow Street, has had 
the honour of Knighthood conferred upon him by Her Majesty. 

Mr. R. G. Welford has been appointed Judge of the Atherstone, 
Birmingham, and Tamworth County Court, in the room of Mr. W. 
Nichols, deceased. 

Mr. W. J. Farrar has been appointed Solicitor to the Grenadier 
Guards, in the room of the late Mr. Edward White. 

Ireland. — Mr. W. B. Drury, late Deputy Registrar, has been 
appointed Registrar to the Court of Chancery, in the room of Hon. 
Henry Sugdeu, resigned ; and Mr. Francis Blackburne Markley, 
late Chief Clerk, has been appointed Deputy Registrar. Mr. W. 
Geale succeeds to the Chief Clerkship. 

Mr. Daniel Connellan, late Clerk of the Peace for the County of 
Cork, has been appointed First Clerk of the Court of Insolvency. 

Scotland. — Mr. Mure, M.P., has been appointed the new Lord 
of Session in the place of Lord Mackenzie, resigned. 

Africa. — Mr. Albany Fonblanque, Jun., of the Middle Temple, 
Legal Vice-Consul in Egypt, has been appointed Consul at Car- 
thagena, ^nd Mr. D. M. Logic, Legal Vice-Consul at Smyrna, to be 
Consul-General at Constantinople. 

Canada. — Mr. Oliver Mowat, Q.C., has been appointed Vice- 
Chancellor of Upper Canada, in the room of Hon. S. C. Eston, 
deceased. 

India. — Mr. J. Monro, Joint Magistrate and Deputy* Collector of 
Sarun, has been appointed to officisCte as 'Magistrate and Collector 
of Patna ; Mr. F. J. Cockburn to officiate as Civil Sessions Judge 
■ of Tipperah ; Mr. E. G. Birch to be Civil and Sessions Judge of 
Moorshedabad ; Mr. J. F. Gray, Magistrate and Collector of Sarun, 
to be Magistrate and Collector of the first grade ; Mr. W. Le F. 
Robinson to be Magistrate at Midnapore ; Mr. Reily to be Registrar 
of Deeds of the district of Burdwan ; Mr. V. G. Taylor to be Joint 
Magistrate and Deputy Collector of Tirhoot ; Mr. W. Macpherson 
to be Joint Magistrate and Deputy Collector of Backergunge ; Mr. 
E, G. Glazier to officiate as Joint Magistrate anS Deputy Collector 
of Backergunge ; Mr. T. C. Hayllar, Barrister-at-law, to act as 
Government Professor of Law at Bombay. 



BAR EXAMINATIONS. 



The Council of Legal Education have awarded to Charles F. 
Farran, Esq., of the Middle Temple, the Studentship ; Maurice 
Foster Farrell, Esq., of the Middle Temple, the Exhibition. William 
Thomas Charley, Esq., and Nathaniel Nathan, Esq., of the Inner 



364 Eventi of the Quarter* 

Temple, aud Alexander Henry, Esq., of the Middle Temple, Cer- 
tificates of Honour. 

The following gentlemen have passed their examinations : — Chas. 
Gurdon Keraball, Esq. ; Sir Chai'les Lawrence Young, Bart. ; John 
W. B. Gray, Esq. ; J. A. C. Tabor, Esq. ; and A. E. L. Bazire, Esq., 
of the Inner Temple ; and C. Wager Ryalls, Esq. ; Wesley Tom, 
Esq. ; Robert Mitchell, Esq. ; Edmund Thomas, Esq. ; and Thomas 
William Snagg, Esq., of the Middle Temple ; and Iltudus Thomas 
Pritchard, Esq., of Gray's Inn. 



CALLS TO THE BAR. 
Michaebnas Term, 1864. 



Inner Temple. — Jones Quain Pigot, Esq., B.A. ; Richard 
Blake Steele, Esq., B.A. ; Sheridan Knowles Mackay, Esq., 
Edward Ross Divett, Esq., M.A. ; Charles Birch, Esq., B.A. ; 
Edmond Arthur Ram, Esq. ; Aimable Emile Lanougarede Bazire, 
Esq. ; Thomas Adair Masey, Esq. ; John Heaton Cadmau, Esq., 
B.A. ; James Lowther, Esq., B.A. ; John Charles Edmondson 
Coleman, Esq. ; Henry Reginald Courtenay, Esq., B.A. ; Charles 
Howard, Esq., M.A. ; Charles 'Neil, Esq. ; Level I Burchett 
Clarence, Esq., B.A. ; John William Bacon Grey, Esq. ; Robert 
Hornell, Esq., M.A. ; John Sydney Malcom Hastings, Esq., B.A. ; 
Rees Edward Davies, Esq., BuA. ; and Charles Gurdon Kemball; 
Esq. 

Middle Temple. — Thomas William Snagg, Esq. ; R. F. E. C. 
Edevain, Esq. ; Frederick James Barnard, Esq. ; Edward Mason 
Hunt, Esq. ; William A. W. Sleigh, Esq. ; Richard Harris, Esq. ; 
Frederick D'Olbert Bullock, Esq., LL.I3. ; John Burns I3ryson, 
Esq. ; Robert Caird, Esq. ; Alexander Kennedy Isbister, Esq. ; 
William Patrick Macdonald, Esq. ; and James Kir ton j Esq. 

Lincoln's .Inn. — William Henry Campbell, Esq., B.A. ; John 
Hennell, Esq., B.A. ; Robert Melville, Esq., M.A. ; Lawford Yate 
Lee, Esq., M.A. ; John Moulton, Esq., B.A. ; Roland Bowdler 
Vaughan Williams, Esq., M.A. ; John Armstrong, Esq. ; William 
Arthur Hicks, Esq., B.A. ; Edward George Clarke, Esq. ; Richard 
Ward, Esq., M.A. ; John Gray Warner, Esq. ; LL.B. ; George 
Tu thill Borrett, Esq., MA. ; George Winter Bomford, Esq. ; 
Horace Watson, Esq. ; Lawrence Craven, Esq., M.A. ; John 
Edward Jenkins, Esq, ; and George Cardale, Esq., B.A. 

Gray's Inn. — William Romilly, Esq. ; and Lionel Henry Hanbury 
Jones, Esq. 

Hilary Term, 1865. 
Inner Temple. — David Lyell, Esq., LL.D., holder of the Stu- 
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dentship awarded in Trinity Term, 1864 ; Charles Evan Thomas, 
Esq., M.A. ; H. J. W. Wheeler, B.A. : Charles Lanyon, Esq., 
B.A. ; W. E. Murray Tomlinson, Esq., M.A. ; Thomas Whittenbury 
Wheeler,. Esq., B.A. ; William Cecil Smyly, Esq., LL.B. ; George 
Leigh Cochrane, Esq. ; J. E. Brudnell Bruce', Esq. ; Edward 
Pennefather O'Brien, Esq., B.A. ; J. A. Clement Tabor, Esq. ; 
Maurice Powell, Esq., B.A. ; William Frederick Traill, Esq., 
B.C.L. ; E. Wynne Powell, Esq. ; Henry Warren Jones, Esq., B.A. 

Middle Temple. — Hans Morrison, Esq., B.A. ; Wesley Tom, 
Esq., B.A. ; Robert Dennison Clarke^ Esq., B.A. ; Thomas Mar- 
riott Dodingtou, Esq., B.A. ; Edmund Lumley, Esq., B.A. ; David 
Nasmith, Esq. ; Edmund Thomas, Esq. ; Edouard Amand Esnouf, 
Esq. ; Alexander Muirhead Aitken, Esq. ; Antonio Louren9o Fer- 
nandes, Esq. ; Henry Abbott Robert Alexander, Esq. • 

Lincoln's iNN.r-Robert Neil, Esq. ; Arthur Talbot Smith, Esq., 
B.A. ; Herbert Hatfield Harter, Esq., M.A., LL.B. ; Henry Alex- 
ander Giffard, Esq., M.A. ; Walter Barnard Byles, Esq., M.A.; 
Frederick Townsend Procter, Esq. ; James Thomas Hammick, Esq.; 
George Ashley Dodd, Esq., B.A. ; Kenelm Edward Digby, Esq., 
M.A. ; Henry Denis Le Marchant, Esq., M.A. ; Frederic La Tour 
Mason, Esq., B.A. ; and Zachary Edwards, Esq., B.A. 

Gray's Inn. — William Lowes Rushton, Esq. 



EXAMINATIONS AT THE INCORPORATED LAW 
SOCIETY. 

Michaelmas' Term, 1864. 

At the examination of candidates for admission on the roll of 
attorneys and solicitors of the superior courts, the examiners recom- 
mended the following gentlemen, under the age of 2Q, as being 
entitled to honorary distiiTction : — James Philip Dodd, aged 21 
John Gilbert Bradbury, aged 21 ; Lewis Charles Sayles, aged 22 
Horace Philbrick, aged 21 ; Frank Rowley Parker, aged 22 
Frederick George Fitch, aged 21 ; John* Booth, aged 23. The 
Council of the Incorporated Law Society have accordingly awarded 
the following prizes of books :— To Mr. Dodd, the Prize of the 
Honourable Society of Clifford's Inn ; To Mr. Bradbury, the Prize 
of the Honourable Society of Clement's Inn ; To Mr. Sayles,. Mr. 
Philbrick, Mr. Parker, Mr. Fitch, and Mr. Booth, each one of the 
prizes of the Incorporated Law Society. 

The examiners have also certified that the following candidates, 
under the age of 2Q, passed examinations which entitle them to 
commendation : — Abraham Baker, aged 22 ; Herbert Barnes, aged 
22 ; Robert Burra, the younger, aged 23 ; William Edward Cave, 
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aged 22 ; James Smith Hepburn, aged 22 ; Thomas. Nowell, aged 
24 ; Thomas Howard Stanley, aged 21 ; Leonard Tatham, aged 22. 
The Council have accordingly awarded them certificates of merit. 
The number of candidates examined in this t€rm Was 136 ; of these, 
121 were passed, and 15 postponed. 

The examiners report that the following candidates have passed 
the intermediate examination' with distinction : — Frederick Huxley, 
aged 17 ; Charles Heiiry Owen, aged 23. 



367 



^tmUm. 



October, 
24th. TuKNBE, Thomas, Esq., Registrar-General of Hong Kong, 

aged 37. 
31st. WooDHousE, J. G., Esq., Solicitor, aged 46. 

November, 
7th. Sewell, R. C, D.C.L., aged 61. 
8th. Church, Edwabd, Esq., Solicitor, aged 83. 
8th. Bayen, Richabd, Esq., Solicitor, aged 63. 
9th. Wagner, T. Jepson, Esq., Solicitor, aged 53. 
9th. Erskine, Right Hon. Thomas, formerly one of the Judges of 

the Common Pleas, aged 76. 
10th. Wreford, Robert, Esq., Solicitor, aged 53. 
11th. Heritage, George, Esq., Solicitor, aged 66. 
12th, Cooper, Henry R., Esqf., Solicitor, aged 47. 
15th. Crawford, William, Esq., late Chief Magistrate at Bombay, 

aged 59. 
15th. FiLDER, E. Jones, Esq., Solicitor, aged 41. 
16th. Hudson, William, Esq., Solicitor, aged 67. 
23rd. Everett, William, Esq., Barrister. 
28th. Stephen, Mr. Serjeant, fonnerly Commissioner in Bankruptcy, 

aged 78. 
30th. CoNSEDiNE, James, Esq., Solicitor. 

December, 
4th. WooDCOOKE, Thomas, Esq., Solicitor, aged 93. 
7th. Perrin, Right Hon. Louis, late one of the Judges of the 

Court of Queen's Bench, Dublin, aged 81. 
10th. Lanwarnb, Nicholas, Esq., Solicitor, aged 54. 
11th. Withall, William, Esq., Solicitor, aged 69. 
11th. Turner, Francis, Esq., Barrister, aged 80. 
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13th. Browne, John, Esq., formerly a Commissioner in Bank-> 

ruptcy, aged 69. 
14th. Deighton, W. C. D., Esq., Barrister. 
15th. Smith, George Henry, Esq., Solicitor, aged 31. 
21st. Martindale, S. M., Esq., Barrister. 
21st. CouLTHARD, Edward, Esq., Solicitor. 
22nd. Grimley, Henry, Esq., Solicitor, aged 50. 
23rd. White, Edward, Esq., Solicitor, aged 69. 
26th. Lanchester, F. William, Esq., Solicitor. 
28th. Martin, Thomas W., Esq., Solicitor, aged 65. 
28th. Kyle, Henry Stopfokd, Esq., Barrister. 
29th. Nichols, William, Esq., County Court Judge. 
29th. Watson, James, Esq., Barrister, aged 56, 
30th. Stuart, John, Esq., Solicitor, aged 52. 

Ja7iuary, 
1st. Stewart, Hon. Alexander, C.B., Judge of the Vice-Admi- 
ralty Court of Nova Scotia, aged 71. 
3rd. PiNEN, Septimus, Esq., Solicitor, aged 47. 
7th. Nicholson, Henry W., Esq., Barrister, aged 54. 
10th. Begbie, C. W. W., Esq., Barrister, aged 30. 
11th. Croft, Sir Archer Denmaii, Bart., Senior Master of the 

Court of Queen's Bench. 
15th. Ball, Right Hon, Nicholas, late one of the Judges of the 

Court of Common Pleas in Dublin, aged 73. 
20th. AiNSWORTH, James, Esq., Solicitor, aged 65. 
20th. Edmeadjjs, Robert, Esq., Solicitor, aged 74. 
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Bateman, — The Excise Officer's Manual. Third Edition, revised 
and enlarged by James Bell. 12mo. 21s. cloth. 

Braithwaite. — A Manual for the use of '^ Commissioners to 
administer Oaths in Chancery ; " being a Collection of Officially 
Recognised Forms of Jurats and Oaths, with explanatory Notes 
and Observations. By T. W. Braithwaite. Second Edition. 
12mo. d«. Qd. clothe 

Brown. — ^Practical Treatise on the Succession Duty Act (16 & 17 
Vict., cap. 51); with Decisions thereon in England, Scotland, and 
Ireland. By W. Brown, Esq., Barrister. 12mo. 10*. cloth. 

Browne. — Treatise on the Principles and Practice of the Court for 
Divorce and Matrimonial Causes ; with the Statutes, Rules, Fees, and 
Forms relating thereto. By G. Browne, Esq., Barrister. Royal 
12mo. lAiS. cloth. 

Cabinet Lawyer. — A Popular Digest of the Laws of England; 
with a Dictionary of Law Terms, Maxims, Statutes, &c. Twentieth 
Edition, extended and corrected to 1864. 12mo. lOs. Qd. cloth. 

Frt/. — ^The Lunacy Acts, containing all the Statutes relating to 
Private Lunatics, Pauper Lunatics, Criminal Lunatics, Commissions 
of Lunacy, Public and Private Asylums, and the Commissioners in 
Lunacy ; with Introductory Notes and References to Decided Cases, 
&c. By D. P. Fry, Esq., Barrister. 12mo. 15*. cloth. 

Glen. — ?A Treatise on the Law relating to Public Health and the 
Social Government of Towns ; including the Law relating to the 
Removal of Nuisances Injurious to Health, and to the Prevention of 
Diseases, with the Statutes and Cases. By W. C. Glen, Esq., 
Barrister. Third Edition. 12mo. 18*. cloth. 

Glen. — The Acts for the better Management of the Highways in 
England ; with Introduction, Notes, and Index. By W. C. Glen, 
Esq., Barrister. Third Edition. l2mo. 3«. M. cloth. 

Hallilay. — A Digest of the Questions asked at the Final Examina- 
tion of Articled Clerks in Common Law, Conveyancing, and Equity, 
from the Commencement of the Examinations in 1836, to the Present 
Time, with Answers ; also the Mode of Proceeding, and Directions 
t^ be attended to at the Examination. By R. Hallilay. Fourth 
Edition. 8vo. lbs. cloth. 

Holland. — An Essay upon Composition Deeds, and other Modes 
of Arrangement with Creditors, under the Statutes 24 & 25 Vict., 
cap. 134., By T. E. Holland, Esq., Barrister. 12mo. 7^. cloth. 
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Markham. — The Common Law Procedmre Acts, 1852, 1854, and 
1860, with the Rules of Conrt, DedsionB, Costs, &c. By T. H. 
Markham, Esq., Barrister. Third Edition. 12mo. 10«. M. cloth. 
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Second-Book for Stadents, and as a Digest of the most TJs^ul Learn- 
ing for Practitioners. By J. W. Smith, Esq., Barrister. Third 
Edition. 8to. B5«. cloth. 
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